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Irena Kucina

Latvijas Republikas Satversmes tiesas priekssédétaja

Konferences atklasana

Cienijama tieslietu ministres kundze!

Godatais Ukrainas Konstitucionalds tiesas priekssedetaja pienakumu izpilditaja kungs!
Milie koleégi, tiesnesi, profesori, Eiropas Savienibas un Eiropas Padomes

projekta “Atbalsts konstitucionalds justicijas attistibai Ukraina” istenotaji un

konferences dalibnieki!

Sirsnigi sveicu Jas starptautiskaja konferencé “Konstitucionalo tiesu loma,
nodrosinot kopéjo Eiropas vértibu noturibu saskaré ar masdienu izaicinajumiem”!
Sodien Kijiva izsludinata séru diena, pieminot kartéja Krievijas okupantu
naveéjosa trieciena civiliedzivotajiem upurus. Savas domas esam lidzas boja gaju-
$o un cietuso tuviniekiem un musu Ukrainas kolégiem. Pieminésim upurus ar

klusuma bridi!



Kolegi!

Daudzpuséja dialoga meés lieliski redzam, kadi tiesibu jautajumi paslaik ir
musu tiesu dienaskartiba. Izaicinajumu klasts ir vérienigs.

Galvena Eiropas kopéja vértiba ir demokratija, kuras mugurkauls ir tiesis-
kums. Sodien miisu valstu sabiedribu acis optimisma gars par demokritiju ar katru
dienu ja ne mazinas, tad klast blavaks. Varétu teikt — pastav sajata, ka demokratija
ir zaudéjusi savu nakotni. Més visi esam nopietni nobazijusies par savam valstim,
sabiedribas noturibu un demokratijas izredzém.

Demokratijas sabrukuma vésture lielakaja dala Eiropas valstu starpkaru perio-
da mums maca, ka demokratiju nevar uzskatit par passaprotamu, ta ir trausla. Vés-
ture un $odienas realijas apliecina, ka katrai paaudzei ir japarapstiprina tas vértibas,

uz kuram balstas demokratija, tostarp ari tiesam.

]

1. Sodien més esam liecinieki uzbrukumam demokratijai gan no arpuses, gan
iekSpuses. Tiesi $aja bridi demokratiska Ukraina cinas pret autokratiskas, imperia-
listiskas Krievijas militaro uzbrukumu. Lielaka dala demokratisko valstu joprojam
atbalsta Ukrainu. Tacu ar nozélu jasaka, ka ne visas, tadéjadi apsaubot demokratijas
pamatveértibas un legitiméjot agresiva kara vesanu suveréna valsti.

2. Ta¢u nedemokratiski reZimi nevélas tikai militaru uzvaru - vini vélas ari
intelektualu un moralu uzvaru. Vini grib, lai pasaule notic, ka demokratija ir vaja,
ka autokratija ir paraka. Dazadie instrumenti lidzas populismam, valsts autoritates
grausanai un neuzticésanas tas institicijam sekmésanai tiek izmantoti ka ieroci pret
demokratiskam valstim vérsta hibridkara ietvaros. Nedrikst pielaut, ka nostiprinas
narativs par demokratijas un tiesiskuma vajumu vai nespéju aizsargat sevi.

3. Ari manipulacijas ar sabiedrisko domu, izmantojot jaunas informacijas teh-
nologijas, ir jauns, bet launs drauds demokratijai, kas klast nevis par netipisku gadiju-
mu, bet gan par misu realitati. Demokratijas ienaidnieki ir atklajusi visneaizsargata-
ko demokratijas vietu. Tas ir publiskais forums — vieta, kur veidojas sabiedriska doma.

Tiek veidotas jaunas infrastruktairas — platformas, kas paklauj pilsonu un lidz
ar to ari valsts politikas viedokla veidosanu ievérojamam mérktiecigu un pat sléptu
manipulaciju riskam. Sadas platformas tiek veidotas péc principa, kas péc bitibas
lauj manipulét ar sabiedrisko domu. Tas veicina atru dezinformacijas izplatibu, ra-
dot “viltus realitati” ar emocionali uzladétu saturu, lai maksimali palielinatu lietota-

ju noturibu, graujot demokratisko diskursu.



ln
Tiesiskas valstis 1idz §im ir izveidojusas juridiskus mehanismus demokratijas
aizsardzibai — nacionalas, parnacionalas un starptautiskas tiesas, Venécijas komi-
siju un citus. Tie Sobrid paplasinati pieméro aizsardzibas lidzeklus, lai reagétu uz
jauniem draudiem demokratijai. Starptautisko politisko notikumu sekas prasa ari
no tiesam spéju izprast un orientéties politiskaja vidé, novértéjot konkrétu politisko
procesu ietekmi uz demokratisko vértibu pastavésanu. Konstitucionalas tiesas jeb-

kuru politisku jautajumu var atrisinat juridiski.

Godatie klatesosie!

Demokratijas dinamiska attistiba attiecas arl uz pasaizsargajosas demokrati-
jas principu, kas lidz $im ir darbojies labi. So principu atzist un piepilda ar saturu
ari valstu konstitucionalas tiesas un Eiropas Cilvéktiesibu tiesa. Nemot véra jaunus
draudus demokratijai, pasaizsargajosas demokratijas princips ir pastavigi japarskata
un jaattista talak. Ta, pieméram, Satversmes tiesas judikatiira ir uzsverams Sogad
pienemtais spriedums lieta par apmaksatu prieksvélésanu agitaciju tikai valsts va-
loda. Lai aizsargatu savu demokratisko iekartu un garantétu savas demokratiskas
sistémas stabilitati, valsts drikst veikt ipasus pasaizsardzibas pasakumus. Ir batiski,
ka apmaksatas prieksvélésanu agitacijas perioda tiek mazinata iespéja izplatit Krie-
vijas agresivo politiku atbalstosus véstijumus, kas negativi ietekmé tos iedzivotajus,
kuri vélétos Latvijas politisko attistibu Krievijas virziena. Lidziga pieeja istenota arl
pagajusa gada lieta par Krievijas pilsoniem izvirzito prasibu péc valsts valodas zi-
nasanam, lai atkartoti sanemtu uzturé$anas atlaujas Latvija. Saja lieta Satversmes
tiesa uzsvéra, ka Krievijas pilsoniba paslaik ir faktors, kas saistits ar Latvijas valsts
drosibas apdraudéjumu, un tadél péc iespéjas atrak ir veicama Latvija dzivojoso
Krievijas pilsonu individuala izvértésana. Nacionalas drosibas garantésana ir valsts
pamatpienakums, ipasi $obrid, kad norisinas Krievijas izvérstais kar§ Ukraina.

Tiesa néma véra, ka jau ilgstosi geopolitisko situaciju Baltijas juras regiona ie-
tekmeé Krievija ar savam izaicino$ajam un agresivajam militarajam un hibridajam
aktivitatém. Valsts drosibu apdraud Krievijas aktivi izvérstas informativas ietekmes
operacijas, kuras tiek izmantota arl propaganda un dezinformacija.

Sie un daudzi citi tiesu prakses pieméri, par kuriem diskutésim $odien, arvien

pilnigak konkretizé pasaizsargajosas demokratijas principa saturu.
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Sodienas starptautiska konference kalpo ka apliecinajums tam, ka tiesi starp-
tautiska sadarbiba un vértibas balstita solidaritate stiprina spé&ju kopigi staties preti
apdraudéjumiem. Konference ir nozimigs forums par to, ka konstitucionalas tiesas
izvérté valstu veiktos pasaizsardzibas pasakumus, lai aizsargatu savu demokratisko
iekartu, geopolitiskas spriedzes apstaklos saglabajot ari cilvéktiesibu lidzsvaru.

Personas tiesibu un brivibu efektiva istenosana vislabak ir iespéjama demo-
kratijas apstaklos. Tomér ta nedrikst bt vérsta pret valsts neatkaribu un tiesiskas
valsts principiem. Sis atzinas biitiba attiecas uz valsts pastavésanai bitisku vértibu
sargasanu, jo tiesas isteno ne tikai personas tiesibu, tiesisko interesu un pamatbrivi-
bu aizsardzibu - paslaik mums ir ari svariga loma demokratiskas iekartas un valsts
drosibas situacijas stabilizésana ilgtermina.

Nav $aubu, ka arkartas situacijas biezi vien ir nepieciesami stingraki cilvek-
tiesibu ierobezojumi. Tas ir, jo stipraks demokratijas apdraudéjums, jo talejosaki
var bat lidzekli tas aizsargasanai. Tacu kur atrodas ta robeza, ko nedrikst parkapt
pat $adas situacijas? Ka efektivi kontrolét to, vai arkartas situacijas risinaganai no-
teiktie pamattiesibu ierobezojumi joprojam ir nepiecieSami? Proti, ka noveérst sadu
arkartas lidzeklu parvér$anos normalitaté, kad tie vairs nav nepiecie$ami? Vai pa-
mattiesibu ierobezojuma konstitucionalitates izvértéjuma nemam véra geopolitisko

kontekstu ari tad, kad nacijas pastavésana pagaidam nav apdraudéta?

\'

Kolégi, nobeiguma vélos atzimét: Latvija ir stabila demokratija. Més loti aug-
stu vértéjam savu neatkaribu un tiesiskumu. Misu sabiedriba jau laicigi apzinajas
jaunas briesmas ari tapéc, ka dala miasu cilvéku jau sen ir bijusi paklauti Krievijas
ietekmei, kas bija uzskatami redzams musu ikdiena, izveidojot zinamu imunitati un
pretestibu. Ka jau minéju, ari Satversmes tiesa ir izstradajusi efektivas pieejas Latvi-
jas demokratijas aizsardzibai.

Ipasi $ajos gratajos laikos mums visiem ir jaaizstav un jastiprina sava demokra-
tija, savs dzivesveids briviba un atbildiba! Eiropas valstu konstitiicijas sarga valstis-
kumu un misu kopéjas vértibas, bet ne jau pasas par sevi - to varam un daram meés

visi, jo kopa esam stipraki neka katrs atseviski!

1"



SATVERSMES TIESAS
STARPTAUTISKA
KONFERENCE

Inese Libina-Egnere

Latvijas Republikas tieslietu ministre

Loti cienijama Satversmes tiesas priekssédetajas kundze!
Augsti godatais Ukrainas Konstitucionalds tiesas priekssédetaja
pienakumu izpilditaja kungs!
Godatie Eiropas Savienibas Tiesas un Eiropas Cilvektiesibu tiesas tiesnesi!
Godatie tiesnesi un konferences viesu valstu tiesnesi!
Godata tiesibu zinatnu akadémiska vide!
Sodien mums visiem ir patiess gods pulcéties $aja Satversmes tiesas rikota-
ja konferencé! Sodien ir ari iespéja tuvinat miisu dazadas izpratnes, viedoklus un
redz&jumu par to, ka aizsargat musu kopéjas vértibas, kas ir tiesiskuma sarkanas

linijas un kada tiesi ir konstitucionalas tiesas loma Saja procesa.

Izaicinajumi

Sodien Latvijas neatkaribas atg@isanas 35-gades prieksvakara més varam teikt,
ka dzivojam laika, kura mums diemzél nav daudz laika filozofiskam apcerém vai
doktrinu attistiSanai. Més dzivojam realitaté, kura nepieciesama drosmiga riciba,
kas glabj cilvéku dzivibas, tautu un valstu miermiligu pastavé$anu.

Sodien arkartas situicija ir kluvusi par jauno normu - kar$ Eiropa, cilvéku
meérktieciga spieSana pari Baltijas valstu, Polijas un nu jau ari Ziemelvalstu robe-

zam, kiberuzbrukumi un pastavigi méginajumi apstridét demokratiskas iekartas
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aizsargmehanismus Eiropas tiesas. Ar bazam meés, juristi, raugamies, ka starptautis-
ka tiesiskuma efektivitate ir tikai tik talu, cik ta atbilst $aura spéka interesém. Ja més
busim tiesi, tad Sobrid pasaulé lielaka kodollielvara turpina tiesi un netiesi iznicinat
mazakas valstis, lai tas paklautu. Tads ir $is lielvaras noluks.

Sobrid turpinas cina, lai ar dazadam dezinformacijas metodém uzvarétu cilvé-
ku pratus, mazinatu uzticibu savai valstij un demokratijai, mazinatu sabiedribas un
arl instittciju spéjas un, galvenais, vélmi pretoties. Galvenais izaicinajums ir tads, ka

brutala spéka vara dazbrid parsit likuma varu un apdraud musu eksistenci.

Vertibas

Demokratiska pasaules dala globalaja spéku saméra atrodas mazakuma. Masu
demokratiskas vértibas, kas pamatojas uz 20. gadsimta péckara “never again” jeb
“vairs nekad” principu un stingriem cilvéktiesibu standartiem un to aizsardzibas
mehanismiem, ir izaicinajuma prieksa.

Mums $odien vél ir daudz darama, lai turétos ciesi kopa, lai aizsargatu misu
kopigas vértibas. Més pat varam novérot piemérus tepat Eiropa, kad demokratija
“satrud’, transforméjas un sak atdzimt autoritarisma principi - autoritarisma popu-
laritate, varas koncentré$ana tikai viena valsts varas atzara.

Ka sevi aizsargat pret hibridapdraudéjumu un informativajam manipulacijam,
kas ir kara butiska izpausme? Ka atrast rikus, kas aizsargatu demokratisku un tie-
sisku valsti, kad to apdraud nedemokratiska autoritara valsts? Tas sen vairs nav mil-
jons dolaru jautajums, bet gan miljons nevainigu dzivibu jautajums.

Eiropa sarkano liniju spilgtums ir atskirigs — atkariba no geografiska un geo-
politiska tuvuma apdraudéjumam vai vésturiskas izpratnes par brivibas cenu. Tapéc
mums, Baltijas valstim, jaturpina aktivi iezimét savas sarkanas linijas kopéja Eiropas
karté un tiesiskuma izpratné. Muasu sarkana linija ir katra cilvéka ciena, demokratis-
ka briviba un valstu nacionala suverenitate. Més nekad neatdosim savu valsti aréjas
vai iek$éjas glévulibas vai apjukuma dél. Tas ir jautajums par saméribu - vai $odienas
arkartas soli buis samérigi rit? To radis tikai nakotne. Ja izdosies noturét valsts neat-
karibu, tad bus samérigi. Ka to paredzét pirms? Ka negaidit ugunsgréku, lai dzéstu
tad, kad jau deg, bet gan nopirkt dzéSamo aparatu, pirms ugunsgréks vél ir redzams?

Arkartas situacija, protams, nevar but iegansts vai pamats attaisnot jebkadus
meérka sasnieg$anai nepiecieSamos lidzeklus. Mums jaspéj noturét masu demokra-
tiskas tiesiskuma veértibas, jo tas veido musu valstu identitati. Mainot vértibas, més
vairs nebiisim més pasi, jo tiesi masu identitate un vértibas ir tas, kas agresorvalstij

nepiemit un kuras ta vélas iznicinat masos. Més nevaram $adu prieku viniem laut!
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Konstitucionalo tiesu loma

Konstitucionalajam tiesam $eit ir izskiro$a loma. Jo stipraka ir konstitucionala
tiesa, jo stipraks ir varas lidzsvars un valsts noturiba. Katra valsts savu konstitu-
cionalo kontroli isteno atskirigi, tacu mérkis mums visiem ir kopigs — noturét de-
mokratijas kodolu. Es esmu patiesi gandarita, ka Latvijas valsts varu atzaru kopigs
dialogs un stipra, uz vértibam balstita Satversmes tiesa ir miisu vértibu sargs.

Konstitucionalas tiesas ir tas, kas darbojas ka svarsts, vétot lidzsvaru, ko de-
mokratiska tiesiska valsts drikst atlauties un ko nedrikst atlauties, lai sevi aizsarga-
tu. Demokratijas aizsardzibas mérkis nepaziud, mainas tikai atbilstosako lidzeklu
izvéle un samériguma kritériju izsvérsana. Un $o samériguma kritériju adaptaciju
var saskatit, ka sava uzruna minéja Satversmes tiesas priek$sédétaja Iréna Kucina,
arl nesenajos Satversmes tiesas spriedumos. Ta izpauzas ari Eiropas Cilvéktiesibu
tiesas un Eiropas Savienibas Tiesas spriedumos, mekléjot lidzsvaru starp valsts dro-
$§ibu un individa pamattiesibam. Proti, tiesas vienmér nem véra politisko, drosibas
un geopolitisko kontekstu, un tas palidz atrast tiesisku pamatu risindjumam, kas

balstas realitaté.

Sameérigums

Ir batiska atskiriba — vai més uzbrikam vai més aizstavamies, un vai meés aiz-
stavamies, cie$i stavot savas tiesiskajas un demokratiskajas vértibas. Més aizstava-
mies. Més aizstavésimies. Un mums kopa ir jauzvar! Likuma varai ir jauzvar brutala
spéka vara. Novélu mums visiem $odien stiprinat savus tiesiskuma muskulus, labu

diskusiju, un apsveicu ar §is konferences lielisku sakumu!

14



SATVERSMES TIESAS

STARPTAUTISKA
KONFERENCE

Oleksandrs Petrisins

Ukrainas Konstitucionalas tiesas priek$sedétaja vietas izpilditajs

Cienita Latvijas Republikas Satversmes tiesas priekssédetajas kundze!
Cienijamie viesi!

Godatie Eiropas Padomes un Eiropas Savienibas parstaviji!

Dargie kolégi, $i pasakuma dalibnieki, draugi!

Man ir liels gods, ka man ir iespé&ja Sodien uzstaties ar apsveikuma runu starp-
tautiskaja konferencé “Konstitucionalo tiesu loma, nodro$inot kopéjo Eiropas vér-
tibu noturibu saskaré ar masdienu izaicinajumiem’, ko riko masu tuvi draugi, cieni-
jamie Latvijas kolégi, kopa ar projektu “Atbalsts konstitucionalas justicijas attistibai
Ukraina’, kas tiek istenots Eiropas Savienibas un Eiropas Padomes kopigas prog-
rammas “Partneriba labai parvaldibai” III posma ietvaros.

Vispirms es vélos izteikt sirsnigu pateicibu jums, dargie partneri, par jisu
nelokamo un pastavigo atbalstu Ukrainai un Ukrainas tautai, jo ipai agresorvalsts
pilna méroga iebrukuma apstaklos, kad jasu palidziba, partneriba un vienotiba ir
arkartigi nepiecieSama. Tiesi tagad, kad Ukrainas Konstitucionala tiesa par spiti vi-
sam turpina savu darbibu un censas but demokratijas, tiesiskuma un cilvéktiesibu
principu atbalsts, kad §is vértibas tiesi tagad, 2025. gada, prasa vislielako aizsardzi-
bu, mums vairak neka jebkad ir nepiecieSams jusu atbalsts un pieredzes apmaina

steidzamu konstitucionalas jurisdikcijas jautajumu risinasana.
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Tiedi pieredzes apmaina ir loti svariga, jo ta palidz radit kopigus standartus
un veértibas, kas stiprina brivibu misu valstis un palidz staties preti masdienu
izaicindjumiem. Galu gala masu mérkis ir saglabat konstitucionalo kartibu un
taisnigumu, mums ir jaaizsarga konstitucionalas tiesibas un jarada vide, kura
tiek cienita cilvéka ciena, briviba, demokratija, vienlidziba, tiesiskums un cilvek-
tiesibu ievérosana.

Cilveka tiesibu un cienas aizsardziba ir viens no svarigakajiem visu valsts ies-
tazu un jo ipasi konstitucionalo tiesu uzdevumiem, istenojot tautas delegétas piln-
varas. S1 aizsardziba ir nebeidzams uzdevums, kas prasa ne tikai augstu tiesnesu
personiska godaprata limeni, bet ari vinu spéju vispusigi un parliecino$i pamatot
konstitucionalo tiesu nolémumus.

Esmu parliecinats, ka Sodienas konference ir lieliska platforma konstitucionalo
tiesu un zinatnieku paraugprakses apmainai, kas palidzés mums virzities uz prieksu

kopigu mérku sasniegSana.

Cienitas damas un godatie kungi!

Ka jau minéju, masu kopigais mérkis ir sabiedriba, kura tiek ievérotas Eiropas
vértibas. Sajé sakara vélos uzsvért, ka brivas sabiedribas aizstaviba nozimé konsti-
ticijas, tas principu, cilvéktiesibu un tiesiskuma ievérosanu un Isteno$anu misu
ikdienas dzivé. Ir zél, ka péc gandriz astondesmit miermiligas dzives gadiem ne visi
saprot, ka konstitaicijas, brivibas un cilvéka cienas aizstavésana var prasit visaugsta-
ko cenu - cilvéku dzivibas.

Tomeér, neraugoties uz to, ka masu valsts paslaik dzivo arkartigi sarezgitos ap-
staklos, cinoties par savu neatkaribu, mums ir loti svarigi likt visstiprakos suvereni-
tates, konstitucionalitates un brivibas pamatus.

Tadéjadi més raugamies nakotné. Kar§ beigsies, un tad Ukrainu sagaida vél
grutaks uzdevums - atjaunot ne tikai pilsétas, bet ari uzticésanos iestadém, nodrosi-
nat taisnigumu, sniegt atbildes uz sapigajiem konstitucionalajiem jautdjjumiem par
teritorialas integritates atjaunosanu, parejas posma tiesiskumu un reformam.

Tomér més zinam, ka cel$ uz ilgtspéjigu demokratiju nav ejams vienatné.

Tapéc més tik augstu vértéjam starptautisko atbalstu.

Dargie kolegi, draugi!
Konstitucionalas tiesas noturiba $odien nav saistita tikai ar Ukrainu. Runa ir
par Eiropas vértibu aizsardzibu, kuras més ievérojam pat tumsos laikos, gritos par-

baudijumos.
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Paldies, ka esat kopa ar mums. Paldies par jisu ticibu Eiropas vértibu un kon-
stitucionala taisniguma spékam.

Noveélu visiem starptautiskas konferences dalibniekiem augligas diskusijas un
nozimigus rezultatus!

Paldies par jiusu uzmanibu!
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SATVERSMES TIESAS
STARPTAUTISKA
KONFERENCE

INTERNATIONAL CONFERENCE
ORG%‘IZED BY THE
CONSTITUTEENAL COURT OF THE
REPEEEIC OF LATVIA

Sjuzanna Mnacakanjana

Projekta vaditaja, “Atbalsts konstitucionalas justicijas

attistibai Ukraina”, Eiropas Savienibas un Eiropas Padomes
partneriba labai parvaldibai, Ill posms

1. Sveiciena un pateicibas vardi

Ekselences,

priekssedetaja Kucinas kundze, ministre Libinas-Egneres kundze,

priekssedetaja pienakumu izpilditaj Petrisina kungs,

godatie Eiropas Cilvéktiesibu tiesas un Eiropas Savienibas Tiesas tiesnesi,

godatie Eiropas Savienibas un Eiropas Padomes dalibvalstu konstitucionalo tiesu tiesnesi,
Godatie kolegi un draugi!

Man ir liels gods un prieks $odien uzrunat jis projekta “Atbalsts konstituciona-
las justicijas attistibai Ukraina”, kas tiek istenots Eiropas Savienibas un Eiropas Pa-
domes kopigas programmas “Partneriba labai parvaldibai” (111 faze) ietvaros, varda
$aja nozimigaja starptautiskaja konferencé, kas veltita konstitucionalo tiesu lomai
misu kopéjo Eiropas vértibu aizsardziba, saskaroties ar masdienu sarezgitajam un
mainigajam problémam.

Laujiet man sakt ar dzilu pateicibu Latvijas Republikas Satversmes tiesai par
laipno uznemsanu un tik savlaiciga un nozimiga dialoga, macisanas un solidaritates

foruma izveidi musu konstitucionalaja kopiena.
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2. Notikuma un projekta konteksts

Man ir ipass prieks redzét, ka $i projekta ietvaros aizsakta sadarbiba ir izaugusi
par spécigu un nozimigu partneribu starp Ukrainas un Latvijas konstitucionalajam
tiesam. Tas, kas sakas ka institucionala apmaina, ir izveidojies par stabilu sadarbibu,
kuras pamata ir savstarpéja uzticé$anas, kopigi principi un kopigs konstitucionals
redzéjums.

Si augoda partneriba ir ne tikai apliecindgjums projekta pasakumu panaku-
miem, bet ari musu kopigas véstures un apnemsanas veidot noturigas demokra-
tiskas iestades atspogulojums. Tadam valstim ka Ukraina un Latvija, kuru cel$ uz
konstitucionalo demokratiju ir bijis gan grits, gan ceribu pilns, $ada sadarbiba ir
kas vairak neka tikai tehniska palidziba; ta ir solidaritates forma, kas saknojas dzila
izpratné par konstitucionalas justicijas nozimi.

Tadé] masu tiksanas $eit, Riga, ir ne tikai pagrieziena punkts $ai konkrétajai
iniciativai, bet ar1 plasakas nozimes bridis - iespé&ja stiprinat dialogu un solidaritati
starp konstitucionalajam jurisdikcijam, kas kalpo ka tiesiskuma, cilvéka cienas un

pamattiesibu sargatajas visa Eiropa.

3. Kapéc si konference ir svariga un kapeéc tiesi tagad?

Si gada konferences téma — kopigo Eiropas vértibu noturiba — dzili rezoné $o-
dienas konteksta, jo Ipasi tapéc, ka Eiropa turpina saskarties ar kara ietekmi.

Krievijas agresijas kar§ pret Ukrainu ir bijis arkartéjs parbaudijums ne tikai
mieram un drosibai, bet ari konstitucionalas demokratijas pamatiem. Visa konti-
nenta konstitucionalajam tiesam arvien biezak nakas risinat sarezgitas dilemmas:

« Ka var saglabat varas dali$anu, ja arkartas apstaklos vara koncentréjas iz-

pildvaras rokas?

o Ka arkartas situacijas nodrosinat, lai pagaidu pasakumi, kas ietekmé demo-
kratiskos procesus, paliktu tikai pagaidu pasakumi un neparsniegtu to, kas
ir absoluti nepieciesams?

Butiski, ka konstitucionalas tiesas saskaras ari ar sarezgitiem jautajumiem, kas
saistiti ar pamattiesibam: kur més novelkam robezu ierobezojumiem, pat arkartas
situacijas? Kadas sistémas pastav, lai pastavigi parskatitu $o ierobezojumu nepiecie-
$amibu un samérigumu?

Saja zina Ukrainas konteksts ir parliecinoss piemérs. Neraugoties uz pilna mé-
roga karu un smago spriedzi, kas parnéma iestades, Ukrainas Konstitucionala tiesa
turpinaja darboties, attistities un atkartoti apliecinaja savu apnemsanos ievérot tie-

siskumu un konstitucionalo tiesibu aizsardzibu.
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Si pieredze uzsver ne tikai konstitucionalo institiiciju noturibu arkartéja spie-
diena apstaklos, bet ari konstitucionalo tiesu butisko lomu tiesibu un brivibu ka

demokratiskas parvaldibas starakmens aizstavésana — pat un jo ipasi krizes laika.

4. Eiropas solidaritate praksée

Sis projekts un $odienas pasakums ir konkréti Eiropas solidaritites pieméri
darbiba.

Eiropas Savieniba un Eiropas Padome kopa ar tadiem uzticamiem partneriem
ka Latvijas Republikas Satversmes tiesa sniedz ne tikai tehnisku palidzibu, bet ari
patiesu partneribu grata bridi.

Un §i solidaritate ir abpuséja. Ukrainas Konstitucionala tiesa ir guvusi vértigas
atzinas, darbojoties vél nepieredzéta konstitucionala vidé. Si pieredze Ukrainu pa-
dara gan par Eiropas konstitucionala dialoga dalibnieci, gan ieguvéju, un $1 pieredze

bagatina mis visus.

5. Lukosimies nakotné

Lai §1 konference kalpo ne tikai ka platforma zinasanu un labas prakses apmai-
nai, bet ari ka platforma, lai stiprinatu masu kopigo apnemsanos ievérot konstitu-
cionalas vértibas, kas miis vieno: demokratiju, tiesiskumu un cilvéktiesibas.

Esmu parliecinata, ka Riga notikusas diskusijas iedvesmos jauniem sadarbibas
veidiem, padzilinas misu kopigo izpratni un stiprinas konstitucionalo tiesiskumu
visas musu valstis, kas dos labumu ne tikai vienai, bet visam misu kopéjas Eiropas
konstitucionalas telpas dalibvalstim.

Paldies!
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| paneldiskusija

Izaicinajumi demokratijai,
tiesiskumam un pluralismam



Veronika Bilkova

Venécijas komisijas priekSsédétajas vietniece

Pragas Karla universitates Publisko starptautisko tiestbu

nodalas profesore

Konstitucionalo tiesu loma, nodrosinot kopéjo
Eiropas vértibu noturibu saskaré ar
musdienu izaicinajumiem

levada piezimes

Més dzivojam pasaulé, kura demokratija, tiesiskums un citas visparpienem-
tas Eiropas un universalas vértibas tiek aizvien vairak apdraudétas. Problémas
rodas gan valstu ieksiené, gan starptautiski, starp valstim. Iekspolitiski més esam
liecinieki neliberalu politisko kustibu uzplaukumam, uzticé$anas kritumam valsts
iestadém, ekstrémistu ideologiju atdzimsanai un pieaugosai politiskajai un sabied-
ribas polarizacijai. Starptautiskaja limeni pat visbutiskakie starptautisko tiesibu
pamatprincipi, pieméram, spéka lietosanas aizliegums, robezu neaizskaramiba un
teritorialas integritates ievéros$ana, $obrid tiek nopietni apstridéti. Joprojam nav
skaidrs, vai $is tendences ir islaiciga krize vai ari iezimeé dzilu vésturisku pagrie-
ziena punktu, kas mainis misu normativo un geopolitisko ainavu. Kur$ no abiem
variantiem gus virsroku, liela méra ir atkarigs no masu vértibu, misu iestazu un

visas sabiedribas noturibas.

22



Plasakaja nozimé termins noturiba attiecas uz struktiras, sistémas vai iestades
spéju noverst, izturét, pielagoties un atguties no problémam un krizém. Ta ietver
ne tikai izturibu, saskaroties ar gratibam, bet ari spéju parveidoties un atjaunoties.
Demokratisku tiesisku sistému konteksta noturiba nozimé $adu sistému spéju iz-
turét un pielagoties ieks$éjo draudu un aréja spiediena raditajiem izaicinajumiem,
neapdraudot vai neatsakoties no pamatveértibam, tostarp varas daliSanas, tiesu ne-
atkaribas, pamattiesibu aizsardzibas, caurskatamibas un atbildibas. Elastigai demo-
kratijai jaspéj absorbét un izturét satricindgjumus - gan politisko polarizaciju, gan
ekonomikas krizi, gan autoritaras tendences -, vienlaikus saglabajot savu normativo
orientaciju un pamatfunkcijas.

Demokratiska noturiba ir kolektivs pasakums, kura iesaistas un kura jaiesaista
visi sabiedribas slani. Tomér dazam iestadém $aja zina ir ipasi svariga loma. Tas cit-
starp ir: parlamenti, konstitucionalas tiesas un citas tiesu iestades, ombuda biroji un
cilvektiesibu iestades, neatkarigas véléSanu iestades, pilsoniskas sabiedribas organi-
zacijas, brivie plassazinas lidzekli, skolas un ari dazadas starptautiskas iestades. Lai
gan katrs no $iem dalibniekiem batu pelnijis cie§aku uzmanibu, Jaujiet man isuma
izvérst konstitucionalo tiesu un vienas starptautiskas institticijas — tas, kuru man ir
gods Seit parstavét — Venécijas komisijas — lomu.

Konstitucionalas tiesas ir izskiro$s faktors demokratijas noturibas nodrosina-
$ana. To galvena funkcija ir nodrosinat, lai likumi, valdibas riciba un iestazu prak-
se atbilstu konstitiicijai — demokratiskas valsts augstakajai juridiskajai autoritatei.
Tadéjadi tas darbojas ka butisks varas launpratigas izmantosanas kontroles meha-
nisms, aizsargajot pamattiesibas un pamatbrivibas pat politiska spiediena vai kri-
zes apstaklos. Parbaudot tiesibu aktus un izpildvaras pasakumus, konstitucionalas
tiesas var novérst demokratijas normu grausanu, izskirt institucionalus konfliktus
un uzturét varas dalisanu. Tas var kalpot ari ka principialu debasu forumi, palidzot
sabiedribai risinat sarezgitas konstitucionalas un sabiedriskas problémas, vienlaikus
saglabajot saikni ar demokratiskam vértibam.

Starptautiska limeni konstitucionalajam tiesam ir svariga loma starptautisko
tiesibu normu, pieméram, Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas
konvencijas un Eiropas Savienibas tiesiska reguléjuma, ievéro$anas nodrosinasa-
na. Ta ka atseviskas valstis apstrid starptautisko tiesu un citu institciju autoritati
vai censas graut starptautisko tiesisko kartibu, konstitucionalas tiesas darbojas ka
starpnieki, cenSoties nodrosinat, lai nacionalo tiesibu interpretacija joprojam atbil-
stu starptautiskajiem standartiem. Si funkcija ir bitiska, lai novérstu juridisko sa-

drumstalotibu un saglabatu Eiropas un starptautiskas tiesiskas telpas saskanotibu.
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Ir svarigi atgadinat, ka konstitucionalo tiesu autoritate balstas ne tikai uz juri-
disko kompetenci, bet ari uz sabiedribas uzticésanos un prieksstatu par objektivitati.
Krizes brizos konstitucionala tiesa, kas ir spéciga un neatkariga un ko ari uzskata
par spécigu un neatkarigu, var kalpot ka pédéjais aizsargs pret autoritaro virzibu.

Konstitucionalas tiesas $aja cina nav vienigas. Viena no iestadém, kas tas at-
balsta, ir Venécijas komisija. Venécijas komisija ir Eiropas Padomes padomdevéja
struktiira, ko veido neatkarigi tiesibu eksperti, un ta sniedz autoritativas vadlinijas
par konstitucionaliem jautajumiem, salidzino$iem tiesibu standartiem un paraug-
praksi. Ar saviem atzinumiem un amicus curiae materialiem ta palidz parlamen-
tiem, valdibam un konstitucionalajam tiesam to darba, sniedzot objektivu noveértée-
jumu par tiesibu aktu atbilstibu starptautiskajiem tiesibu standartiem vai palidzot
atbildét uz sarezgitiem juridiskiem jautajumiem. Veicot visparigakus pétijjumus,
pieméram, 2011. gada zinojumu par tiesiskumu un 2016. gada kontrolsarakstu par
tiesiskumu, Venécijas komisija palidz veidot vienotu izpratni par galvenajiem ju-
ridiskajiem jédzieniem un veicina So jédzienu konsekventu piemeéro$anu dazadas
tiesibu sistémas. Komisija ari veicina tiesu neatkaribu un ienem stingru nostaju, ja
$1neatkariba tiek apdraudéta. Turklat ta veicina dialogu un apmainu starp konstitu-
cionalajam tiesam, izmantojot tadus forumus ka Konstitucionalds justicijas apvieno-
ta padome, veicinot savstarpéju macisanos un stiprinot kopigu apnemsanos ievérot
demokratijas standartus. Krizes laika tas objektivas zinasanas var sniegt iz8kirosu
legitimitati un atbalstu konstitucionalajam tiesam, kas nonakusas grutibas.

Si konference neap$aubami sniegs papildu ieskatu par to, ka konstitucionalas
tiesas un citas iek$éjas un starptautiskas institticijas veicina Eiropas kopéjo vértibu
noturibu. Nobeiguma vélos uzsvért, ka noturiga demokratiska sistéma ir atkariga
ne tikai no stingriem institucionalajiem aizsardzibas pasakumiem, bet ari no dzili
iesaknojusas demokratiskas kultiiras, ko veicina izglitiba, brivi un neatkarigi plassa-
zinas lidzekli un aktiva pilsoniska sabiedriba. Demokratijas aizsardziba ir gan struk-
turals, gan socials uzdevums. Tas ir pastavigi janostiprina, izmantojot juridiskas ga-
rantijas, institucionalas parbaudes un lidzsvaru, ka ari pilsonisko lidzdalibu. Tikai
ar iestazu un pilsonu kopigiem centieniem var saglabat un stiprinat demokratiskas
vértibas, saskaroties ar misdienu izaicinajumiem.

Paldies par jisu uzmanibu!
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SATVERSMES TIESAS
STARPTAUTISKA
KONFERENCE

INTERNATIONAL CONFERENCE
DRGANIZED BY THE
CON‘  TUTIONAL COURT OF THE
>UBLIC OF LATVIA

Halina Jurovska

Ukrainas Konstitucionalas tiesas tiesnese

Cienijama Satversmes tiesas priekssédetajas kundze,
Cienijama Tieslietu ministres kundze,
Godatie kolegi, cienijamie viesi!

Ukrainas Konstitucionalas tiesas varda vélos izteikt pateicibu jums un $is starp-
tautiskas konferences organizatoriem, ipasi pateicoties projektam “Atbalsts konsti-
tucionalas justicijas attistibai Ukraina’, par tik nozimiga pasakuma organizésanu!

Sirsnigi pateicos dalibniekiem un ekspertiem par augsta limena diskusijam,
konstruktivu dialogu un appemsanos stiprinat konstitucionalo demokratiju misu
valstij grutos laikos!

Sodien més visi vélreiz apliecinajam, ka konstitucionalajam tiesam ir bi-
tiska nozime tiesiskuma, cilvéktiesibu aizsardzibas un demokratisko institaciju
noturibas nodrosinasana masdienu izaicinajumu prieksa. Krizes laika konstitu-
cionalo tiesu misija ir ipasi svariga, jo tie$i misu iestades sarga konstituciona-
los principus, garanté varas lidzsvara mehanismus un kalpo ka tiesiskais etalons
sabiedribai.

Sodienas diskusijas apstiprinaja, ka arkartas situdcijim nevajadzétu bt par
attaisnojumu, lai vajinatu demokratijas pamatprincipus. Gluzi pretéji, tas prasa
vél lielaku atbildibu, piesardzibu un profesionalo kompetenci lémumu pienemsa-

na. Konstitucionalas tiesas ne tikai izvérté cilvéktiesibu ierobezojumu legitimitati
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krizes laika, bet ari izstrada mehanismus to aizsardzibai nakotné, nodrosinot, ka
$ada riciba atbilst demokratijas standartiem un tiesiskumam.

Sarezgitu izaicindjumu apstaklos Ukraina turpina pieradit savu uzticibu de-
mokratiskajam vértibam un tiesiskajiem standartiem. Ukrainas Konstitucionala tie-
sa ka stabilitates un tiesiskas noteiktibas garants darbojas saskana ar labako Eiropas
praksi, aizsargajot pilsonu tiesibas un brivibas pat visgritakajos laikos.

Pieredzes apmaina starp dazadu valstu konstitucionalajam tiesam ir nenovér-
téjama efektivu tiesisko mehanismu izstradé. Sodien notikusas diskusijas lauj mums
rast kopigu pieeju demokratisko valstu problému risinaganai. Esmu parliecinata, ka
$adas tik§anas ne tikai stiprina masu profesionalo sadarbibu, bet ari veicina konsti-
tucionalas justicijas attistibu kopuma.

Nobeiguma vélos uzsvért, ka konstitucionalo vértibu saglabasana ir atkariga
no katra no mums, no masu apnemsanas ievérot profesionalos standartus un no
musu gatavibas aizstavét demokratijas principus.

Sirsnigi pateicos jums visiem par atbalstu masu valstij, par jasu nenogursto$o
darbu un nozimigo ieguldijumu konstitucionalas justicijas attistiba!

Un es gribétu visus aicinat: atcerieties, ladzu, ka tagad ukraini ar dzivibu fron-
tés aizstav Eiropas vértibas un nacionalo identitati.

Thank you!

Paldies jums!

Hsaxyro Bam!
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SATVERSMES TIESAS
STARPTAUTISKA
KONFERENCE

Zdeneks Kins

Cehijas Republikas Konstitucionalas tiesas tiesnesis

Tiesibu norma un iznémums:
arkartas situaciju pieredze Cehija

Karlis Smits (Carl Schmitt) ir atziméjis, ka iznémuma ideja ir butiska, lai
izprastu tiesibas un suverenitati. Iznémums nav tikai atkape no tiesibu normas.
Smits apgalvo, ka “suveréns ir tas, kur$ lemj par iznémumu’”, un tas nozimé, ka pa-
tiesa suverenitate ir vara apturét parastas tiesibu normas krizes laika un ieviest iz-
némuma stavokli. Smits uzskata, ka tiesisko kartibu veido gan normas, gan lémumi,
tacu norma darbojas tikai parastos apstaklos, bet iznémums, pieméram, arkartas
stavoklis, atklaj varas struktairu, apturot tiesisko reguléjumu un uzsverot suveré-
nas personas spéju rikoties arpus kodificéto tiesibu normam. Tadéjadi iznémums
pierada tiesibu normas ierobezotibu un atklaj, ka pat visracionalakajam sistémam
krizes brizos galu gala ir japalaujas uz lémumu pienemsanas autoritati.' To apliecina
ari tas, ka Cehijas konstitucionala sistéma risinaja 2020.-2021. gada Covid-19 krizi.

Cehijas 1992. gada Konstitiicija tas sakotnéja redakcija neparedzéja gandriz

nevienu iznémumu. Tas bija likums, kas bija raksturigs “véstures beigu” laikmetam

1 Schmitt, Carl, Political Theology: Four Chapters on the Concept of Sovereignty, trans. Schwab, George (Cambridge,
MA: MIT Press, 1985), 15. Precizak, Smita izndmuma versijai nav nepiecie$ama konstitucionala klauzula. Galu gala
suveréns ir tas, kur$ lemj par iznémuma stavokli.
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un 90. gadu liberalajam konstitucionalismam, t. i., tézei par liberala kapitalisma ga-
ligo triumfu, kas biezi vien tika pasniegta, izmantojot ta neoliberalas izpausmes un
daudzas briva tirgus politikas. Valdosais noskanojums bija tads, ka bez ierunam tiek
pienemts uzskats, ka $is cel$ ir vienigais dzivotspéjigais cels uz prieksu. Pédéjais vien-
karsi paredzéja mierigu turpmako attistibu un mazu liberalu valsti. Valdosais piené-
mums, ka nakotné valdis visparéja labklajiba, noveda pie ta, ka konstitucionalajos
tiesibu aktos netika ieklauti noteikumi par arkartas situacijam. Tapéc 1992. gada
Cehijas Konstitiicija ir paredzéta tikai viena “tradicionala” arkartas situacija, proti,
kara stavokla pasludinasana.

Tacu nakotne nekad nav ieprieks noteikta. Padomju Savienibas sabrukums ne-
noziméja arkartas situaciju beigas. Lieli pladi Centraleiropa 1997. gada julija batiski
ietekméja regionu, liela méra skara Vaciju, Austriju, Poliju, Slovakiju un Cehiju. Ce-
hija dabas katastrofa skara gandriz treidalu valsts teritorijas. S1 incidenta rezultata
tragiski gaja boja piecdesmit cilvéki un vairak neka desmit ttkstosi cilvéku tika par-
vietoti.” Tobrid bija skaidrs, ka arkartas situaciju reguléjuma neesamiba 1992. gada
Konstitiicija ir batiska probléma. Daudzie naves gadijumi 1997. gada bija neapstri-
dams pieradijums tam, ka konstitucionalaja kartiba bija javeic grozijumi, ieklaujot
tiesibu normas par arkartas apstakliem un pamattiesibu ierobezojumiem.’

Tapéc nikamaja gada tika pienemts ipass konstitucionals likums par Cehijas
Republikas drosibu.* Si isa konstitucionala likuma (taja ir tikai trispadsmit isi panti)
meérkis ir uzskaitit visus pamata arkartas stavoklus un nodros$inat konstitucionalo
pamatu “parasto” tiesibu pienemsanai. Tiesi §is parastas tiesibas detalizéti nosaka, ka
rikoties arkartas situacijas, kas ietilpst katra attiecigaja arkartas stavokla kategorija.

1998. gada konstitucionalaja likuma ir izdalitas tris arkartas stavokla katego-
rijas. Pirmais ir kara stavoklis. Ka jau iepriek$ noradiju, $is ir vienigais arkartas sta-
voklis, uz kuru attiecas 1992. gada Konstitacijas teksts. Kop$ 1992. gada kara sta-
voklis nekad nav bijis izsludinats. Otrais ir apdraudéjums valstij. To péc valdibas

priekslikuma izsludina abas Parlamenta® palatas, ja valsts suverenitate vai teritoriala

2 “Gadsimta pladi” postija Cehiju tiesi pirms 25 gadiem. Radio Prague International 2022. gada 7. aprilis, pieejams: ht-
tps://english.radio.cz/flood-century-ravaged-czech-republic-exactly-25-years-ago-8755079 (skatits 2025. gada 9. jalija).

3 Pirms 2020. gada arkartas stavoklim nebija veltits daudz literatdras. Péc 2020. gada par $o tému ir daudz pétijumu.
Anglu valoda, pieméram, Jan Malif and Jan Grinc, “Fundamental rights limitations in states of emergency: The Czech
pattern” in Monika Florczak-Wator, Fruzsina Gardos-Orosz, Jan Mali¥, and Max Steuer (eds.) States of Emergency and
Human Rights Protection. The Theory and Practice of the Visegrad Countries (London — New York, Routledge, 2024)
103-123, Zdenek Kihn, Emergencies Under Czech Law. European Journal of Risk Regulation. 2025;16(2):405-420.
doi:10.1017/err.2025.10014.

Konstitucionalais likums Nr. 110/1998 par Cehijas Republikas drogibu.

5 Lai pienemtu rezoliciju par apdraudéjuma stavok|a izsludinasanu, ir vajadziga visu Parstavju palatas locek|u vairakuma
piekrisana un visu senatoru vairakuma piekrisana.
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integritate, vai tas demokratiskie pamati ir tie$i apdraudéti. Apdraudéjums valstij
var tikt piemérots lokali vai visa valsts teritorija. Izskatas, ka §is stavoklis ir izstradats
galvenokart attieciba uz pilsonu nemieriem vai citiem ieks$éjiem draudiem valstij.
Jebkura gadijuma $is pasakums nekad nav ticis izsludinats.

Tresais ir arkartas stavoklis, kas saistits ar dabas katastrofam, vides vai rip-
nieciskam avarijam, nelaimes gadijumiem vai citam briesmam, kas butiski apdraud
dzivibu, veselibu vai ipasumu, vértibas vai iekséjo kartibu un drosibu. Tas ir arkartas
stavoklis, kas kops 2000. gada ir vairakkart izmantots un pelnijis vislielako uzmani-
bu. “Arkartas situacijas, kas var rasties lielu dabas katastrofu (plidu, zemestri¢u), lie-
lu rapniecisku avariju un citu negadijumu rezultata, bis javeic vairaki piesardzibas
pasakumi, kas var ietekmét ari dazas pilsonu tiesibas un brivibas,” skaidrots travaux
préparatoires. Arkartas stavokli varéja piemérot gan vietéja limeni, gan visa valsts
teritorija. Lai gan tas nav skaidri minéts, to varétu izmantot ari pandémiju gadijuma.

1998. gada Konstitucionalajam likumam ir raksturiga ta vispariga butiba, kura
nav nekadu konkrétu tiesibu normu. Dokumenta ir tikai noteikts, ka arkartas aps-
taklos uz dazam pamattiesibam var attiekties ierobezojumi, bet nav sniegts nekads
papildu skaidrojums. Visparéja likuma galvenais mérkis ir noteikt visaptverosu re-
gulégjumu un uzskaitit pamattiesibas, kuras var ierobezot arkartas stavokla laika. Tas
ir jadara saskana ar 1998. gada Konstitucionalaja likuma noteiktajiem principiem
un ievérojot proporcionalitates standartus. So tiesibu aktu isteno$anai bija vajadzigi
vél divi gadi.

2000. gada tika pienemts jauns “Krizes reguléjuma likums”® Likuma tika no-
teiktas ari attiecigo arkartas situaciju ipatnibas un valsts un pasvaldibu pasparvaldes
pasakumi, kas attiecas uz dazada veida apdraudéjumiem. Krizes reguléjuma likuma
ir noteiktas pamattiesibas, kuras var ierobezot arkartas stavokla vai valsts apdrau-
déjuma laika. Sis tiesibas ietver personas un majokla neaizskaramibu, tiesibas uz
ipaSumu, parvieto$anas un uzturé$anas brivibu, tiesibas miermiligi pulcéties, tie-
sibas veikt uznéméjdarbibu un tiesibas streikot. Likuma ir arl paredzéti apstakli,
kados $is tiesibas var ierobezot. Tie ietver parvieto$anas un uzturésanas brivibas ie-
robezojumus konkréta teritorija, ko apdraud vai ietekmeé krizes situacija, un tiesibas
uz Ipasumu, lai aizsargatu dzivibu, veselibu, ipasumu vai vidi, ko apdraud arkartas
situacija, paredzot atbilstosu kompensaciju.

Pilnvaras izsludinat un pagarinat arkartas stavokli ir sadalitas starp izpildva-

ru un likumdos$anas varu. Lidz ar to, ja valdiba ir izsludinajusi arkartas stavokli,

6 Likums Nr. 240/2000.
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tas pienakums ir nekavéjoties par to pazinot Parstavju palatai (Parlamenta
apakspalatai). Parlamentam ir tiesibas jebkura laika atsaukt izsludinasanu. Ja tiek
izsludinats arkartas stavoklis, ta ilgums nedrikst parsniegt 30 dienas, ar atrunu, ka
jebkuram pagarinajumam ir nepiecieS$ama Parlamenta neparprotama piekri$ana.

Iespéjams, ka pilnvaru sadalijums arkartas stavokla izsludinasana starp izpild-
varu un likumdevéju varu ir veicinajis Cehijas Konstitucionalas tiesas pasierobezo-
$anos, saskaroties ar masdienu ievérojamako un ilgstosako iznémuma un arkartas
stavokli. 2020. gada marta, iesniedzot konstitucionalo stdzibu, tika apstridéta ar-
kartas stavokla izsludinasana jauna koronavirusa celma (Covid-19) dél. Tiesa notei-
ca, ka izsludinasanas likumibas nodrosinasanas pienakums ir valdibai, ko var par-
skatit likumdevéjs (Parlaments). Tiesa uzsvéra, ka arkartas stavokla izsludinasana
2020. gada vél nav izraisijusi nekadu tiesibu ierobezosanu.”

Pirms 2020. gada arkartas stavokli izmantoja tikai dabas katastrofu gadijumos.
Likums bija labi izstradats, lai risinatu dabas katastrofu un jo ipasi pladu problémas.
No cetram arkartas situacijam pirms 2020. gada tris bija saistitas ar pladiem, bet
viena - ar viesulvétru, kas nodarija kaitéjumu lielai dalai mezu kalnos, tapéc likumi
tika pieméroti bez sarezgijumiem. COVID pandémija 2020. gada mainija spéles no-
teikumus un izvirzija valdibai pilnigi jaunus izaicinajumus.

2020. gada 12. marta valdiba izsludinaja arkartas stavokli. Tomér atskiriba no
iepriekséjam arkartas situacijas izsludinaSanam 2020. gada marta izsludinasana nav
minéti nekadi tiesibu ierobezojumi vai izpildvaras pasakumi krizes parvarésanai. Ta
vieta izsludinasana bija atsauce uz turpmakiem arkartas pasakumiem, kas valdibai
japienem atseviski.® Tie bija pasakumi, ko parasti izmantoja, lai cinitos ar pandémi-
ju, pieméram, slégsana, pakalpojumu, izglitibas iestazu, veikalu u. c. slégSana. Sie
noteikumi tika pienemti ar valdibas [émumu un publicéti tapat ka parastie tiesibu
akti (t. i., oficialaja likumu krajuma).

Arkartas stavokla izsludinasana 2020. gada marta izvirzija divus svarigus jau-
tajumus. Uz abiem gadijumiem driz vien tika sanemta atbilde, jo neapmierinatie
pilsoni apstridéja izsludinasanu Konstitucionalaja tiesa. Pilsoniem nebija iespéjas
apstridét likumu, tapéc Tiesai §is sidzibas nacas noraidit. Tomér, to darot, Tiesa
sniedza dazas svarigas atbildes uz jautdjjumiem (tehniski tas bija obiter dictum).

Pirmais jautajums bija par to, vai ir iesp&jams izsludinat arkartas stavokli, ne-

precizéjot pasakumus, kas papildinatu arkartas stavokli. 1998. gada Konstitucionala

7 Cehijas Konstitucionalas tiesas 2020. gada 22. apria [émums Nr. PI. US 8/20, 26. punkts.
8 Likums Nr. 69/2020.

30



likuma “Par [Cehijas] Republikas drosibu” teksts neparprotami noradija, ka tas nav
iespéjams (“Izsludinot arkartas stavokli, valdibai janosaka, kuras ipasaja likuma no-
teiktas tiesibas tiek ierobezotas un kada apmeéra, ... un kuri pienakumi tiek uzlikti un
kada apméra.”). Tomér Konstitucionala tiesa apstiprinaja izsludinasanu, kura nebija
noraditi nekadi pasakumi, uzsverot nenoteiktibu, kas saistita ar jauno situaciju glo-
balas pandémijas dél.’

Otrais jautajums attiecas uz to, kada ir to izpildvaras pasakumu juridiska bati-
ba, ar kuriem ierobezo pilsonu tiesibas un pieskir noteiktas pilnvaras iestadém, lai
risinatu krizi. Konstitacijas teksts $aja zina bija diezgan neskaidrs. Ta ka 2020. gada
pavasari pilsoni daudzus no $iem pasakumiem apstridéja Konstitucionalaja tiesa,
Tiesa savos [émumos, ar kuriem noraidija §is konstitucionalas siidzibas tiesiskas aiz-
sardzibas trikuma dél, atrada iespéju izskaidrot to juridisko batibu. Tiesa paskaid-
roja, ka $ie izpildvaras krizes pasakumi nav administrativi lémumi vai visparéja rak-
stura pasakumi, kas ir paklauti tieSai Tiesas kontrolei administrativaja tiesvediba.
Lai varétu celt prasibu pret $o piemeérosanu, biitu nepiecieama tiesa $o pasakumu
piemérosana personai. Paskaidrojot, kas ir Sie pasakumi, Tiesa atrada pamatojumu,
klasificéjot tos ka “sui generis likumdevéja noteiktu tiesisko reguléjumu”'

Lai gan juristiem patik apzimét nezinamus jédzienus ka “sui generis”, sads ap-
ziméjums nepalidz mums izprast arkartas situacija radito izpildvaras pasakumu
juridisko raksturu. Tomér $ada klasifikacija rada citu jautdjumu. Cehijas konstitu-
cionalo tiesibu pamatprincips ir tads, ka tiesibas var ierobezot tikai ar Parlamenta
aktu (likumu), nevis ar kadu citu (“zemaku”) tiesibu aktu. Konstitucionala tiesa pa-
skaidroja, ka pilnvaras noteikt pienakumus un ierobezojumus pamattiesibam saska-
na ar izpildvaras pasakumu saskana ar 1998. gada Konstitucionalo likumu ir ipass
reguléjums, kas saistits ar visparéjiem konstitucionalajiem principiem ($ai Ipasajai
normai ir prioritate par visparéjo normu). Tapéc arkartas situacijas konstituciona-
las tiesibas pielauj, ka “konkréta pienakuma pamatu nosaka nevis tiesibu akta, bet
tikai valdibas lémuma, neierobezojot iespé&ju $is valdibas pilnvaras robezas noteikt
ar tiesibu aktiem”."

Covid-19 pandémija izradijas noturiga, un 2020. gada rudeni un 2021. gada
pavasari atkartoti tika izsludinats arkartas stavoklis. Tomér varas daliSana un par-

lamentara uzraudziba darbojas, nemot véra mazakuma valdibas (2018-2021) ipa-

9 Cehijas Konstitucionalas tiesas 2020. gada 22. aprila Iémums Nr. PI. US 8/20, 29. punkts.

10 Cehijas Konstitucionalas tiesas 2020. gada 5. maija [émums Nr. Pl. US 10/20, 20.-22. p.; lidzigi Cehijas Konstitucionalas
tiesas 2020. gada 5. maija [émums Nr. PI. US 13/20, 23. punkts.

1" Cehijas Konstitucionalas tiesas 2020. gada 5. maija [@mums Nr. PI. US 10/20, 24. punkts.; sk. ari Joti interesanto tiesnesa
Filipa atkirigo viedokli par lémumu Nr. PI. US 8/20.
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$o situaciju, kurai bija jaatrod atbalsts Parstavju palata par katru arkartas stavokla
pagarinajumu.

No juridiska viedokla Covid-19 pandémijas regulégjumu Cehija var iedalit
divos dazados posmos. Sakotnéjais posms aptver pirmos divpadsmit pandémi-
jas ménesus, no 2020. gada marta lidz 2021. gada februara beigam. Saja perioda
arkartas stavoklis bija izskirosais faktors krizes risinasana, izpildvara un tas pasa-
kumi bija domingjosie, un tiesu kontroles loma bija loti ierobezota. Otrais posms
sikas 2021. gada marta. Saja laika Parlaments pienéma pagaidu likumu, ar kuru
tika ieviests pilnigi jauns arkartas stavoklis, ko dévéja par “pandémiskas trauksmes
stavokli”. Lai gan arkartas stavoklis turpinajas lidz 2021. gada aprilim (un péc tam
vél uz 1su bridi trisdesmit dienas 2021. gada novembri un decembri), pandémiskas
trauksmes stavokla ietekme tagad bija dominéjosa. Covid krizes otraja fazé domi-
néjosais elements bija tiesiskas parskati$anas loma.

Uz pirmo Covid vilni attiecas arkartas stavoklis no 12. marta lidz 17. maijam
(kopa 67 dienas).". Politiska zina arkartas stavoklis Saja perioda nebija pretrunigs;
politiska aina bija vienota, saskaroties ar jaunu situaciju un nezinamu pandémi-
ju. Situacija mainijas 2020. gada rudeni. Lidz 2020. gada vasarai valdija uzskats, ka
pandémija ir beigusies. Arkartas stavokla atjaunosana rudeni lielakajai dalai iedzi-
votaju bija ka auksta dusa, un tapéc ta kluva daudz politiski stridigaka.”®. Arkartas
stavoklis tika izsludinats 2020. gada 5. oktobri un ilga lidz 2021. gada 11. aprilim
(kopa 189 dienas, lai gan tehniski tie bija tris arkartas stavokli péc kartas). Lidz ar to
valdibas pozicija bija daudz neaizsargataka. Ka jau iepriek§ minéju, ta bija mazaku-
ma valdiba, kurai Parlamenta nebija deputatu vairakuma. Lai gan valdiba prasmigi
nospéléja savu lomu un vairakkart panaca sadrumstalotas Parstavju palatas atbalstu
un panaca piecus pagarinajumus péc kartas, 2021. gada februari notikusaja balsoju-
ma valdiba cieta sakavi, un palata nepiekrita sestajam pagarinajumam.

Tomeér taja pasa laika situacija bija arkartigi kritiska, un visa valsti strauji pieauga
saslimus$o un hospitalizéto cilvéku skaits. Tapéc visas lielakas parlamentaras frakcijas
bija vienispratis, ka arkartas stavoklis ir nepiecieSams. Péc neilga laika Parlaments
pienéma pavisam jaunu likumu, kas attiecas tiesi uz Covid-19 (2021. gada februaris).

Lidz 2021. gada martam bija arkartigi sarezgiti paklaut tiesas kontrolei arkar-
tas stavokla laika pienemtos izpildvaras pasakumus. Cehijas Republika neviens ne-

var iesniegt prasibu pret likumu, kas ir tiesi piemérojams vina vai vinas juridiskajai

12 Izsludinats ar valdibas lemumu Nr. 69/2020, pagarinats ar diviem valdibas [émumiem Nr. 156/2020 un Nr. 219/2020.

13 Salidzino$a perspektiva sk. David Lacko, Filip Horak, Martina Klicperova-Baker et al., “Perceived Legitimacy of Antipan-
demic Measures: Findings from West and East Germany, the Czech Republic, and Slovakia at the Peak of the COVID-19
Crisis” (2023) 29 Psychology, Public Policy, and Law, 549.-562. Ipp.
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situacijai. Cehija atskiriba no Vacijas un Ungarijas nav konstitucionalas siidzibas, ko
var iesniegt par likumu, kas tiesi parkapj tiesibas. Pat ja likums tiesi uzliek pienaku-
mus privatpersonam, lai uzsaktu tiesvedibu, joprojam ir nepiecieSams léemums vai
cita valsts riciba, lai piemérotu likumu (policijas iejauksanas, aizturéana, arests utt.).

Lielaka dala valdibas pasakumu saistiba ar Covid-19 lidz 2021. gada martam
bija tie$i piemérojami un uzlika talitéjus pienakumus privatpersonam un uznému-
miem (pieméram, aizliegumi iebraukt dazas teritorijas, sejas masku uzlik§ana, me-
dicinas studentu darba pienakumi, skolu, restoranu un citu pakalpojumu slégsana,
ka ari valsts robezu slégsana). Fiziskas un juridiskas personas nevaréja apstridét Sos
noteikumus, bet tam bija jagaida, kad valsts iestade pienems lémumu vai veiks pret
tam kadu citu darbibu (vai pat jaizprovocé $ads lémums vai darbiba). Tapéc Saja
perioda loti maz tiesas lietu tika izskatitas péc butibas. Lielaka dala lietu beidzas
veltigi, jo prasitaji iesidzéja valsti par likuma pienemsanu.

Covid-19 likuma pienemsana 2021. gada februari $o jautajumu atrisinaja un
ieziméja jauna (“tiesvedibas”) posma sakumu Covid-19 juridiskaja apstradé.'. Ta-
gad So lietu izskatiSana ir Augstakas administrativas tiesas kompetencé. Sekoja lie-
tu pladi (2021. gada Augstakaja administrativaja tiesa tika iesniegtas vairak neka
300 lietas). Augstaka administrativa tiesa atcéla daudzus pandémijas trauksmes lai-
ka izdotos noteikumus.

Tas, kas notika 2021. un 2022. gada, varétu tikt dévéts par sava veida formalu
(tekstualu) tiesu aktivismu. Bija divi galvenie iemesli, kadé] tiesa atcéla vai atzina
par prettiesiskiem tik daudzus noteikumus.

Pirmkart, Covid-19 likums bija diezgan stingrs attieciba uz daudzam pan-
démijas trauksmes laika piepemto noteikumu iezimém. Izstradajot noteikuma
pamatojumu, iestadém bija javeic proporcionalitates analize. Ta ka Veselibas mi-
nistrija nespéja piemérot $o prasibu un liela méra ignoréja samériguma principa
pieméro$anu, Augstaka administrativa tiesa saka atcelt ministrijas pienemtos pa-
sakumus.” Turklat, izstradajot jaunu noteikumu, iestadei bija japarskata iepriekse-
jais noteikums un jaizvérté ta efektivitate. Ja ta to nedaritu, jaunie noteikumi butu
prettiesiski.'® Tiesu praksé tika prasits, lai iestade pamatotu un pieraditu gandriz

visu. S1 prasiba parsteidza noteikumu projektétijus nesagatavotus un nespéjigus $0

14 Anglu valoda Simon Chvojka un Michal Koval¢ik “Judicial Review of COVID-19 Restrictive Measures in the Czech Re-
public” (2022) 2 Institutiones Administrationis - Journal of Administrative Sciences, 112-132. lpp.

15 Sk. 2021. gada 14. aprila Cehijas Augstakas administrativas tiesas spriedumu Nr. 8 Ao 1/2021-133, kura tiesa skaidri
noradija, ka ta prasis, lai Veselibas ministrija, pienemot noteikumus, ievérotu visas likuma noteiktas prasibas (tostarp
sameérigumu). Lidzigi ari 2021. gada 20. maija sprieduma Nr. 8 Ao 4/2021-75.

16 Cehijas Augstakas administrativas tiesas 2021. gada 28. jinija spriedums lieta Nr. 6 Ao 7/2021-126.
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prasibu izpildit."” Sis fakts, ka ari tas, ka likums paredzéja viegli izpildamus piene-
mamibas kritérijus (praktiski ikviens varéja apstridét noteikumus), bija iemesls tik
lielam skaitam tiesibu normu atcel$anas gadijjumu.

Otrkart, Covid-19 likums tika izstradats sasteigti, un taja bija daudz nepilnibu
un neskaidru noteikumu. Augstaka administrativa tiesa atteicas piemérot draudzi-
gu argumentaciju par labu iestadém un ta vieta stingri pieprasija, ka tikai atbilstoss
likuma noteikts pilnvarojums var atlaut ministrijai un citam iestadém izstradat kri-
zes noteikumus. Attiecigi 2021. gada maija un jinija Augstaka administrativa tiesa
konstatéja, ka daudziem noteikumiem nav pienaciga normativa pamata. Daudzi
aizliegumi, tostarp restoranu slégsana,'® pamatskolu un bérnudarzu slégsana'® (iro-
niska karta Veselibas ministrijas kompetencé bija tikai augstskolas) un daudzi citi

pakalpojumi® tika atziti par ministrijas kompetencé neesosiem.

Secinajumi

Si gadsimta pirmas desmitgades paradija, ka Cehijas arkartas situaciju likums
labi darbojas istermina dabas katastrofu gadijuma. Tomér ista probléma radas
2020. gada, kad paradijas Covid-19 pandémija un bija nepieciesams izsludinat ilg-
termina arkartas stavokli. Driz vien kluva skaidrs, ka tiesibu normas, kas darbojas
pladu un citu katastrofu gadijuma, nedarbojas ilgtermina globalo pandémiju gadi-
juma. Sadas tiesibu normas neparedz efektivu arkartas pasakumu parskatisanu tiesa
(nav iespéjams apstridét $os pasakumus ka tadus, bet ir jagaida, lidz tiek pienemts
atseviSks lémums, kas adreséts nakamajam prasitajam), un tadéjadi nesameérigi no-
virza varas lidzsvaru izpildvaras virziena.

Sis dilemmas risinajums - ipass likums, ko pieméroja tikai Covid-19 pandémi-
jai - izradijas gan islaicigs (likums bija spéka mazak neka divus gadus), gan parak
Saurs (tas attiecas tikai uz Covid-19, bet ne uz kadu citu pandémiju). Turklat likuma
slikta redakcija noziméja, ka izpildvara varéja pienemt noteikumus tikai dazas jomas
(pieméram, varéja slégt universitates, bet ne citas skolas). Jebkura gadijuma likums

zaudéja spéku 2022. gada beigas, un situacija kluva tada, kada ta bija pirms 2021. gada.

17 Tikai dazi spriedumi distancéjas no §im (nereti parmérigajam) prasibam. Sal. ar Cehijas Augstakas administrativas tie-
sas 2021. gada 30. jdlija spriedumu Nr. 5 Ao 25/2021-51 (“Nav nepieciedams pieradit tadus visparzinamus faktus ka,
pieméram, §is slimibas pandémijas draudus vai to, ka valstis, kuras ta nav kontroléta, 81 pandémija rada parslodzi vese-
[lbas apripes sistémai un ar to saistitos ievérojamos cilvéku dzivibas zaud&jumus un kaitéjumu veselibai, ka ari plasus
ekonomiskos zaudé&jumus, kas ir pilnigi nesalidzinami ar parastas gripas sezonalo epidémiju sekam. Tapat ir zinams, ka
elposanas celu aizsardzibas lidzek|i, pieméram, respiratori un citas sejas maskas, kas ir atzitas un tiek izmantotas visa
pasaulé, kopuma efektivi ierobezo is infekcijas slimibas izplatibu.”).

18 Sk. Cehijas Augstakas administrativas tiesas 2021. gada 21. maija spriedumu Nr. 6 Ao 22/2021 — 44 un tam sekojo$o
tiesu praksi.

19 Sk., pieméram, Cehijas Augstakas administrativas tiesas 2021. gada 2. junija spriedumu Nr. 9 Ao 3/2021-41.
20 Cehijas Augstakas administrativas tiesas 2021. gada 22. janija spriedums Nr. 8 Ao 6/2021-91.
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Atminas par Covid-19 strauji izplén, un nav planu reformét tiesibu aktus. Ir
acimredzams, ka tiesibu sistémai trukst spéju adekvati risinat globalas pandémi-
jas problémas, ja tada rastos nakotné. Lai gan politiki, iespéjams, apzinas gaidamo
krizi, maz ticams, ka kads politikis, kur$ ir nopietns, apdraudés savu reputaciju,
ierosinot analogiskas juridiskas reformas. Pandémijas parvaldiba kalpoja ka vél
viens piemérs jautijumam, kas dzili saskéla iedzivotajus. Sads nepopulars tiesibu
akts neap$aubami raisitu satrauco$as atminas par pandémiju un tas apkaro$anai
istenotajiem ad hoc pasakumiem. Nemot véra $o kontekstu, var pienemt, ka jebku-
ra tiesiska reforma, neatkarigi no tas lietderibas, visticamak, sastapsies ar spécigu
politiku pretestibu. Un jebkura turpmaka krize, kas lidzinas globalajai pandémijai,
raditu lidzigas problémas, ar kdidam més saskaramies 2020. un 2021. gada. Tomér
man ne ipasi patik tas, ka praksé Smita suverénam ir lielaka nozime neka tiesiskuma

principa paredzétajiem pasakumiem.
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Martins Mits

Latvijas Republikas Satversmes tiesas tiesnesis

Izaicinajumi cilveka cienai, brivibam un
cilvektiesibam: arkarteja situacija un
geopolitiskais konteksts

Sava uzruna es pievérsiSos diviem diskusijai iezimétajiem aspektiem: arkar-
téjai situacijai un geopolitiskajam kontekstam. Uzrunas mérkis ir aplikot svariga-
kos Satversmes tiesas spriedumus par minétajiem jautajumiem un konstatét, kadus
secinajumus, balstoties uz tiem, iespéjams izdarit attieciba uz pamattiesibu, demo-

kratiskas valsts un tiesiskuma aizsardzibu.

Arkartéja situacija

Ar arkartgjo situaciju saistitus jautajumus Satversmes tiesa nesen vértéja pie-
cos spriedumos Covid-19 pandémijas konteksta. Pasa pirmaja sprieduma, kas at-
tiecas uz azartspélu ierobezojumiem spélu zalés klatiené un attalinati, Satversmes
tiesa noteica vairakus butiskus principus, péc kuriem javadas, vértéjot pamattiesibu
ierobezojumus arkarteéjas situacijas ietvaros.

Pirmkart, attieciba uz arkartéjas situacijas tiesisko rezimu, kuru Latvija izsludi-
na Ministru kabinets, jaievéro sekojosais: izpildvaras pienemto léemumu mérkim un

pamatam ir jabat saistitam ar valstl izsludinato arkartéjo situaciju, $adas situacijas
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novér$anu un valsts atgrie$anos “normala stavokli’; pamattiesibu ierobezojumiem ir
jaatbilst likumdevéja noteiktajiem ramjiem, un tie ir paklauti likumdevéja kontrolei.

Otrkart, unikala un neskaidra situacija likumdevéjam ir tiesibas pienemt lé-
mumus, kas ir balstiti uz sapratigu pienémumu un vérsti uz pamattiesibu aizsar-
dzibu, istenojot piesardzibas principu. Tatad ir pielaujamas atkapes no ieintereséto
personu lidzdalibas, pétijumos balstita pamatojuma un visaptverosa riska izvértésa-
nas prasibam, kas likumdosanas procesa ir jaievéro parastos apstaklos.

Treskart, un lidzsvarojot otro principu, pat tad, kad valsts atkapjas no starp-
tautiskajos cilvéktiesibu ligumos noteiktajam saistibam, valstl pienemtajiem lému-
miem ir jaatbilst samériguma principam. Tostarp, izraudzitajiem lidzekliem ir jabat
vismazak ierobezojosiem no visiem lidzekliem, ar kuriem vélamais rezultats varétu
tikt sasniegts. Vél jo vairak $is pienakums ir jaievéro tad, kad arkartéjas situacijas
laika pamattiesibas tiek ierobezotas parastaja kartiba, t. i, valstij neatkapjoties no
starptautiskajam cilvéktiesibu saistibam. Likumdevéjam vienmér ir jaievéro vispa-
réjie tiesibu principi, kuru mérkis ir mazinat pamattiesibam, demokratijai un tiesis-
kumam nodaritu kaité¢jumu.

Ceturtkart, valstij nav pienakuma, bet ir tiesibas lemt vai izdarit atkapi no
starptautiskajos cilvéktiesibu ligumos noteiktajam saistibam, vai ari pamattiesibu
ierobezojumus paklaut parastajiem ierobezo$anas testa principiem. Atkapsanas tie-
sibu izmantosana attiecas uz valsts starptautiskajam tiesibam, kuras ta uznémusies,
pieméram, ar Eiropas Cilvéktiesibu konvenciju (turpmak ari - “Konvencija”), un
ta tiesi neietekmeé Satversmes normu konkretizaciju. Valstij vispirms jaizvérté, vai
konkrétas tiesibas ir ierobezojamas, un tad - vai ta spéj sasniegt mérki ar attiecigu
tiesibu ierobezojumu, vai ari nepiecieami spécigaki lidzekli.*!

Minétaja lieta Satversmes tiesai péc juridisko personu - azartspélu rikotaju —
pieteikumiem bija javérté likuma normu, kas Covid-19 pandémijas laika liedza ri-
kot azartspéles gan klatiené, gan attalinati, atbilstibu citstarp Satversmes 105. pantam,
kurs nostiprina tiesibas uz ipasumu. Latvija bija viena no 10 Eiropas Padomes dalib-
valstim, kura izdarija atkapi no Konvencija nostiprinatajam tiesibam. Uzskatot pan-
démijas izraisito situaciju par atbilstosu Konvencijas 15. panta definétajai arkartéjai
situacijai, Latvija atkapas no Konvencija nostiprinatajam tiesibam uz privato un gime-
nes dzivi (8. pants), pulcésanas un biedrosanas brivibu (11. pants), tiesibam uz izgliti-

bu (Pirma Protokola 2. pants) un parvieto$anas brivibu (Ceturta Protokola 2. pants).

21 Satversmes tiesas 2020. gada 11 .decembra spriedums lieta Nr. 2020-26-0106, 14., 15., 16.1., 21.1.punkts.
22 Note Verbale JJ9012C, 2020.gada 16.marts, Council of Europe Treaty Office, 16809ce%f2.
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Tiesibas uz ipaSumu nebija starp tam tiesibam, no kuram tika izdarita atkape, un Kon-
vencijas uzliktie pienakumi So tiesibu istenosana pilna apmeéra bija Latvijai saistosi.
Japiebilst, ka pieteikuma iesniedzéji apgalvoja, ka Latvija ir parkapusi ari Konvencijas
15. pantu tadél, ka nav izdarijusi atkapi no tiesibam uz ipaSumu 15. panta ietvaros.
Satversmes tiesa, saprotami, $o argumentu noraidija, noradot, ka 15. pants nav piemé-
rojams, ja valsts nav izdarijusi atkapi ta ietvaros.

Saja lieta Satversmes tiesa secinaja, ka ierobezojums spélét azartspéles klatiené
bija sameérigs lietas apstaklos, savukart azartspélu ierobezojums attalinati, piemé-
ram, spéléjot pie datora savas majas, bija nesameérigs, jo pastavéja pieteicéju ipasuma
tiesibas mazak ierobezojosi lidzekli, pieméram, laika un finansu resursu ierobezoju-
mi personam, kas vélas spélét azartspéles attalinati. Turklat, ja izpétes trikumu, kas
izskaidrojams ar nepiecieSamibu pienemt atrus léemumus, varéja attaisnot attieciba
uz spélésanu klatieng, lai novérstu pandémijas fizisku izplatisanos, tad attaisnojuma
izpétes trikumam nebija attieciba uz spélésanu attalinati, kuras ierobezojumi bija
vérsti uz pandémijas radito psihoemocionalo seku novérsanu, kas bija sagaidamas
vél tikai péc kada laika.

Cita lieta, vadoties péc minétajiem principiem, Satversmes tiesa konstatéja cit-
starp Satversmes 105. panta parkapumu attieciba uz liegumu tiem lielveikalu ieks-
telpas esosajiem veikaliem nodarboties ar tirdzniecibu, kas varéja nodrosinat tadas
pasas epidemiologiskas prasibas, proti, atsevisku aréjo piekluvi, ka savrupie veikali,
secinot, ka tadéjadi pastavéja lidzekli, ar kuriem pieteikuma iesniedzéju - lielvei-
kalu - tiesibas uz ipaSumu tiktu ierobezotas mazaka méra.” Savukart liegums pasu
lielveikalu darbibai tika atzits par samérigu.

Lidzigi lieta par Saeimas deputates tiesibam piedalities Saeimas sédés Sat-
versmes 101. panta ietvaros Satversmes tiesa konstatéja, ka 2022. gada marta, kad
epidemiologiskas prasibas vairs nebija tik stingras, liegums nevakcinétam Saei-
mas deputatam piedalities Saeimas sédés klatiené nebija objektivi pamatots un
attiecigos mérkus varéja sasniegt ar mazak ierobezojosiem lidzekliem. Savukart
liegums piedalities Saeimas sédés attalinati radija deputata tiesibam lielaku kai-
téjumu, neka deva sabiedribai ieguvumu. Sie secinajumi balstijas atzina, ka par-
lamentam ir izgkiro$a loma lémumu pienemsana krizes situacija - tad ir ipasi
svarigi pienemt izsvértus lémumus, ko var panakt tad, ja ikvienam deputatam ir

iespéja paust savu viedokli.**

23 Satversmes tiesas 2022. gada 10. marta spriedums lietd 2021-24-03, 28. punkts.
24 Satversmes tiesas 2023. gada 7. decembra spriedums lieta 2022-20-01, 17., 20., 23. punkts.
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Savukart Satversmes tiesa nekonstatéja Satversmes 112. panta nostiprinato
tiesibu uz izglitibu parkapumu situacija, kad macibas skola noriséja attalinati ari
péc tam, kad Latvija beidzas izsludinata arkartéja situacija, un péc tam, kad Latvi-
ja bija atsaukusi savu atkapi no Konvencijas Pirma Protokola 2. panta. Satversmes
tiesa uzsvéra, ka tad, ja valsti nav izsludinata arkartéja situacija, tas vél nenozimé,
ka vairs nepastav butiski draudi personu veselibai un labklajibai, kuru novérsanai
biitu nepiecieSama steidzama riciba.”® Si pati atzina ir atrodama Satversmes tiesas
sprieduma par tirdzniecibas liegumiem lielveikalos.*

Visbeidzot, Satversmes 105. panta parkapums netika konstatéts ari lieta par tidelu
ievesanas aizliegumu Latvija. Satversmes tiesa secinaja, ka epidemiologiskajos apsvé-
rumos balstitais liegums bija sameérigs, nemot véra Covid-19 izplatibas riska pakapi.”

No aplikotajam lietam var izdarit vairakus secinajumus:

Pirmkart, arkartéja tiesiskaja rezZima ir pielaujamas atkapes no parasta likum-
dosanas procesa gan attieciba uz kompetences delegésanu valdibai, gan attieciba uz
likumdosanas procesa kvalitati.

Otrkart, samériguma princips turpina darboties ari arkartéja situacija, turklat
Satversmes tiesa uzstada augstas prasibas likumdevéjam attieciba uz ierobezojumu
samériguma izvértéjumu tiesibu normu pienemsanas procesa - trijas no aplikota-
jam piecam lietam parkapumi tika konstatéti ierobezojuma nepiecieSamibas izvér-
téjuma, proti, tika secinats, ka pastavéja pamattiesibas mazak ierobezojosi alterna-
tivi lidzekli, ar kuriem meérki varéja sasniegt tada pasa kvalitate.

Treskart, nevar konstatét atskiribas pieeja pamattiesibu ierobezojumu veérteé-
jumam attieciba uz arkartéjas situacijas laika posmu un situaciju péc tam - tika
veikti vienlidz skrupulozi samériguma apsvérumi. No vienas puses, varétu skist, ka
Satversmes tiesas spriedumi liecina par labu argumentam, ka ari arkartéja situacija
pietiek ar tradicionalo pamattiesibu ierobezojuma testu un atkape no starptautis-
kajam cilvéktiesibu saistibam tikai dotu telpu valdibai vél vairak ierobezot pamat-
tiesibas. No otras puses, lai ari atkape Konvencijas 15. panta ietvaros tika izdarita,
Satversmes tiesas istenota sameériguma kontrole neatslaba. Turklat, ka Satversmes
tiesa noradija attieciba uz nacionalo arkartéja stavokla rezimu, piepemto lémumu
mérkim un pamatam jabut saistitam citstarp ar valsti izsludinatas arkartas situacijas
novérSanu un valsts atgrieSanos “normala stavokl1”. Lidz ar to Latvijas prakse dri-

zak apstiprina argumentu, ka arkartas stavokli ir nepieciesams iedarbinat atkapes

25 Satversmes tiesas 2022. gada 26. maija spriedums lieta Nr. 2021-33-0103, 21.4. punkts.
26 Satversmes tiesas 2022. gada 10. marta spriedums lieta Nr. 2021-24-03, 24.3. punkts.
27 Satversmes tiesas 2023. gada 21. decembra spriedums lieta Nr. 2022-28-03, 17.2. punkts.
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mehanismu Konvencijas 15. panta ietvaros. Tas, manuprat, ir vértéjams pozitivi,
jo ipasi tadel, ka tas nelauj ilgaka laika posma uztvert ka normalu situaciju, kura
pasliktina pamattiesibu aizsardzibu.

Ceturtkart, nedz Satversmes tiesa, nedz Eiropas Cilvéktiesibu tiesa nav vérté-
jusi kadu no Cetru tiesibu ierobezojumiem laika, kad Latvija bija izdarijusi atkapi no
$im tiesibam Konvencijas 15. panta ietvaros. Lidz ar to nevar izdarit secinajumus
par to, vai atkape no starptautiskajam cilvéktiesibu saistibam atstaj taustamu no-
spiedumu uz Satversmé nostiprinato pamattiesibu interpretaciju. No vienas puses,
Satversmes tiesa ir noradijusi, ka atkape attiecas uz starptautiskajam tiesibam un
tiesi neietekmé Satversmes normu konkretizaciju. No otras puses, ta ari ir teikusi,
ka pienakums apsvért alternativus mazak ierobezojosus lidzeklus vél jo vairak ir
jaievéro tad, kad pamattiesibas arkartéja situacija tiek ierobezotas parastaja kartiba.
No pédéja apgalvojuma varétu arl pienemt, ka, attiecigi, pienakums apsveért alter-
nativus mazak ierobezojosus lidzeklus varétu but mazak saisto$s tad, kad valsts ir
izdarijusi atkapi.

Aplukota Satversmes tiesas prakse kopuma liecina par to, ka Covid-19 pan-
démijas raditais veselibas draudu, bailu un neskaidribas ietvars nebija iemesls tam,
lai pazeminatu tiesiskuma un pamattiesibu aizsardzibas standartus, bet gan gluzi

pretéji — ar pienacigu riapibu vértétu ierobezojumu pamatotibu.

Geopolitiskais konteksts

Geopolitiskais konteksts ir pavisam cita téma. Ar geopolitisko kontekstu $is
uzrunas ietvaros ir jasaprot ietekme, kada Latvijai izriet no Krievijas agresivas mili-
taras un cita veida darbibas. Pavisam Satversmes tiesa ir atsaukusies uz geopolitisko
kontekstu piecas lietas. Divas lietas — par pareju uz macibam valsts valoda valsts un
pasvaldibu izglitibas iestadés un par macibam valsts valoda privatas izglitibas iesta-
dés - ir atrodama vispariga norade uz geopolitisko kontekstu, kas saméra abstrakta
veida iezimé izskatamas lietas ietvarus.” Savukart pasa pirmaja lieta tika izvérsts §i
jédziena saturs, proti, tas aptver tadas izpausmes ka Krievijas militaras un hibridas
aktivitates, informativas ietekmes operacijas, t. sk. propagandas un dezinformacijas
pasakumus, kiberuzbrukumus Latvijas kibertelpai.*® Geopolitiskais konteksts Saja
lieta kalpoja ka arguments samériguma apsvérumos tam, ka Latvija ir ipasi nepie-

cieS$ami politiski neitrali Nacionalie brunotie spéki. Nakamaja lieta par pastavigas

28 Satversmes tiesas 2024. gada 10. jalija spriedums lieta Nr. 2022-45-01, 30.4. punkts un Satversmes tiesas 2024. gada
12. julija spriedums lieta Nr. 2023-15-01, 15.4. punkts.

29 Satversmes tiesas 2023. gada 18. oktobra spriedums lieta Nr. 2022-33-01, 16. punkts.
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uzturésanas atlaujam, kas iegutas atvieglota kartiba, geopolitiskais konteksts pali-
dzéja identificét legitimos mérkus un bija klateso$s samériguma izvértéjuma.*

Tomér visplasak geopolitiskais konteksts vértéts Sogad izskatitaja lieta par
valsts valodas lietosanu prieksvélésanu agitacija, un tadeé] si lieta ir jaapliko tuvak.
Politiska partija Satversmes tiesa apstridéja likuma normu, kas aizliedza apmaksatu
agitaciju prieksvélésanu perioda, t. i., 120 dienas pirms vélé§anam, veikt cita valoda
ka vien valsts valoda - latviesu valoda. Iznémums tika noteikts attieciba uz Eiropas
Parlamenta un pasvaldibu vélésanam, kur var tikt nodrosinats tulkojums Eiropas
Savienibas dalibvalstu valodas. Satversmes tiesa vértéja §1 ierobezojuma atbilstibu
Satversmes 100. pantam - varda brivibas garantijai, un faktiski viss tiesas izvérte-
jums ir geopolitiska konteksta analize.

Satversmes tiesa konstatéja, ka Krievija ar “tautiesu politikas” palidzibu is-
teno “krievu pasaules” ideju, tas “tautieSu” interesu aizsardzibu izmantojot ka ie-
ganstu, lai iejauktos bijusas ietekmes teritorijas eso$o neatkarigo valstu iekséjas
lietas. Tada veida ilgstosi tika gatavota augsne hibridkara uzsaksanai pret Ukrai-
nu, un tadas pasas metodes tiek izmantotas ari Latvija. Latviju ilgstosi apdraud
Krievijas istenotie informativas ietekmes pasakumi. Krievu valoda lidztekus tas
parastajam valodas funkcijam tiek izmantota ka prokremliski noskanoto sabied-
ribas dalu vienojoss elements un viens no lidzekliem Latvijas sabiedribas skelsa-
nai; ta var tikt izmantota ka Krievijas ideologijas neséja pasreizéjas Krievijas varas
narativu un agresivas politikas stiprinadanai Latvijas sabiedriba. Tadeé] legitimais
meérkis valodu ierobezojumam ir sabiedribas drosibas un demokratiskas valsts ie-
kartas aizsardziba.’

Satversmes tiesa secinaja, ka labums no apstridéta reguléjuma, ko giist sabied-
riba padreizéja geopolitiskaja situacija, ir lielaks neka nelabvéligas sekas, kas poli-
tiskajai partijai rodas no tas tiesibu ierobezojuma, un attiecigi nekonstatéja varda
brivibas parkapumu. Samériguma apsvérumos citstarp tika nemts veéra tas, ka ie-
robezojums neattiecas uz visu veidu neapmaksatiem prieksvélésanu agitacijas pa-
sakumiem, pieméram, individualu komunikaciju ar vélétajiem, socialajiem tikliem
u. tml., ierobeZojums ir ierobezots laika, un tas nav vérsts pret viedoklu pluralismu.
Ka izriet no sprieduma, ierobezojuma galvenais mérkis ir mazinat Krievijas infor-
mativo pasakumu ietekmi perioda, kad notiek intensiva komunikacija starp vélétaju

un izvirzitajiem kandidatiem, lai Krievijas politiskas intereses netiktu nostiprinatas

30 Satversmes tiesas 2024. gada 15. februara spriedums lietd Nr. 2023-04-0106, 18.-20. punkts.
31 Satversmes tiesas 2025. gada 13. februara spriedums lieta Nr. 2024-06-0601, 13. punkts.
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Latvijas vai Eiropas Savienibas likumdevéja institiicija. Tada veida tiek stiprinata ne
tikai Latvijas, bet ari visas Eiropas drosiba un demokratija.

Lemjot par ricibas brivibas ietvariem, Satversmes tiesa sprieduma atsaucas uz
Latvijas pasreizéjas situacijas analizi Eiropas Cilvéktiesibu tiesas sprieduma Zdano-
ka pret Latviju Nr. 2. Pérn pienemtaja sprieduma Eiropas Cilvéktiesibu tiesa secina-
ja, ka, nemot véra pasreizéjo apdraudéjumu Latvijai, aizvien spéka esosais liegums
personam, kuras devindesmito gadu sakuma aktivi vérsas pret Latvijas neatkaribas
atjaunos$anu, kandidét parlamenta un pasvaldibu vélésanas neparkapj Konvencijas
Pirma Protokola 3. panta nostiprinatas vélésanu tiesibas. Attieciba uz to, kada nozi-
me ir geopolitiskajam kontekstam, Eiropas Cilvéktiesibu tiesa vispirms noradija, ka
ta nedarbojas vakuuma, bet péc tam, turpinaja:

“Ka valdiba ir noradijusi savos apsvérumos, visparéja situacija Eiropa ir batis-
ki mainijusies kop$ 2006. gada (...). Saja sakara Tiesa nevar nenemt véra apstakli,
ka Latvija ir kaiminvalsts Krievijas Federacijai, kura, sakot no 2008. gada, iekaroja
dalu no Gruzijas un ieguva sev militara un politiska kontrolé dalu no Ukrainas. Vis-
beidzot Tiesa nevar ignorét to apstakli, ka 2022. gada 24. februari Krievija uzsaka
militaru iebrukumu Ukraina, péc kura Eiropas Padomes Statiitu 8. panta proce-
daras rezultata kop$ 2022. gada 16. marta Krievijas Federacija parstaja bt [Eiro-
pas Padomes] dalibvalsts. Pat ja §is uzbrukums notika péc tam, kad tika iesniegta
izskatama stadziba un kad ta tika komunicéta valdibai, tas tomér ir neatnemama
sastavdala skaidri saskatamu notikumu kédé kop$ 2006. gada, kas ir svarigi §is lietas
izskati$anai>

Péc tam Eiropas Cilvéktiesibu tiesa noradija, ka Latvija un Eiropa kopuma
vairs nebauda tadu stabilitati, kada ta bija 2006. gada, un kops ta laika Latvijai bija
pamatoti iemesli baidities par savu drosibu, teritorialo integritati un demokratisko
valsts iekartu, tadé] ricibas briviba, aizsargajot $is vértibas Latvijas Ipasaja vésturis-
ki-politiskaja konteksta, ir vél plasaka neka 2006. gada.

Japiebilst, ka uz nepiecieSamibu Latvijas situacijas izvértéjuma nemt véra pla-
s$aku geopolitisko kontekstu, t. sk. Krievijas agresivo militaro un politisko kontroli
par dalu no Gruzijas un Ukrainas, Eiropas Cilvéktiesibu tiesa noradija jau agrak
pienemta lémuma Gaponenko pret Latviju, ar kuru $1 tiesa noraidija sadzibas par
varda brivibas un tiesibu uz personas drosibu un brivibu parkapumiem pirmstiesas

apcietindjuma konteksta.

32 Eiropas Cilvéktiesibu tiesas 2024. gada 25. oktobra spriedums lietd Zdanoka pret Latviju nr. 2, iesniegums Nr. 42221/18,
55. punkts.

33 Eiropas Cilvéktiesibu tiesas 2023. gada 23. maija Iémums lietd Gaponenko pret Latviju nr. 2, iesniegums Nr. 30237/18,
43. punkts.

44



Tatad attieciba uz geopolitisko kontekstu varam izdarit sekojosus secinajumus:

Pirmkart, neviena tiesa nedarbojas vakuuma un, izskatot lietu, ir janem véra visi
tie apstakli, vai, citiem vardiem, plasaks vai $auraks konteksts, kam ir nozime lieta.

Otrkart, katras lietas apstakli ir unikali un salidzinajumi ir pielaujami tiktal,
ciktal situacijas ir patiesi samérojamas, bet neriské padarit juridisko analizi virspu-
séju. Tas, ka Latvija atrodas kaiminos pasreiz agresivai Krievijai, 50 gadus ir bijusi
ieklauta Padomju Savienibas sastava, atrodas Krievijas “tautie$u politikas” aktivas
darbibas joma, sistematiski ir bijusi paklauta informativas ietekmes pasakumiem un
lidz ar to taja ir prokremliski noskanota sabiedribas dala, iezimé Latvijas specifisko
kontekstu. Ja kada cita valsti, pieméram, Eiropas dienvidos tiktu pienemti lidzigi
valodu ierobezojumi pirmsvélésanu agitacijas perioda, samériguma izvértéjums,
visticamak, batu pavisam savadaks.

Treskart, “geopolitiskais konteksts” nav juridisks termins, tas konceptualizé
aréjos apstaklus, kam var but nozime lietas izskatisana. Lidz ar to visparigas atsau-
ces uz “geopolitisko kontekstu” nekonkretizéjot, kadiem apstakliem ir nozime lietas
izskati$ana, padara neskaidru juridisko argumentaciju un to, kada ir aréjo apstaklu
ietekme uz lietas iznakumu.

Ceturtkart, geopolitiskais konteksts ir saistits ar nacionalas drosibas jautajumu
un vél dzilak - ar pasaizsargajosas demokratijas jédzienu. Ari lieta par valsts valo-
das lietosanu prieksvélésanu agitacija Satversmes tiesa atsaucas uz jau agrak secina-
to, ka, lai aizsargatu demokratisko iekartu, valstij var bat nepieciesams veikt ipasus
pasaizsardzibas pasakumus.* Abstrahéjoties no prieksvélésanu agitacijas lietas, ja
uz svaru kausiem tiek likts labums, ko sabiedriba iegtist no demokratijas ka valsts
iekartas aizsardzibas, pretstata kaitéjumam, kas tiek nodarits fiziskas vai juridiskas
personas pamattiesibam, iznakums vienmeér biis par labu demokratijas aizsardzibai.
Demokratija ir jaaizsarga, ta ir aksioma. Tacu, lai iedarbinatu pasaizsargajosas de-
mokratijas jédzienu, japastav patiesai vajadzibai to darit.

Piektkart, ari uz geopolitisko kontekstu raksturojosajiem apstakliem ir attieci-
nams sameériguma princips. Nav principialu iemeslu, kadé] pamattiesibu ierobezo-
jumi, kas noteikti arkartéjas situacijas apstaklos, butu paklaujami stingram sameé-
riguma prasibam, bet ierobezojumi, kas nem véra geopolitisko kontekstu, nebatu
tadam paklaujami.

Satversmes tiesas Covid-19 epidémijas konteksta noteiktais fundamentalais

princips, ka likumdevéjam vienmeér ir jaievéro visparéjie tiesibu principi, kuru mérkis

34 Satversmes tiesas 2025. gada 13. februara spriedums lieta Nr. 2024-06-0601, 13.3. punkts.
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ir mazinat pamattiesibam, demokratijai un tiesiskumam nodaritu kaitéjumu, at-
tiecas ari uz situacijam, kuras svarigu lomu spélé geopolitiskais konteksts. Ari aiz-
sargajot demokratiju, vienmér jaievéro visparéjie tiesibu principi, kuru meérkis ir
mazinat pamattiesibam un tiesiskumam nodaritu kaitéjumu, ar pienacigu rapibu

veértéjot ierobezZojumu pamatotibu.
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Slovénijas Konstitucionalas tiesas tiesnesis

Konstitucionala justicija un graujosa realitate

Ar graujoSiem izaicinajumiem tiek parbaudita tradicionalo tiesiskuma un
(konstitucionalas) tiesas kontroles principu uzticamiba un efektivitate. Es méginasu
formulét un izvértét $os izaicinajumus konteksta ar trim lielam graujo$am realita-
tém, kas pédéjos gados ir parbaudijusas konstitucionalo tiesisko kartibu: Covid-19
pandémija, klimata parmainas un masveida migracija.

Meés visi atceramies Covid-19 pandémiju, ar kuru pasaulei nacas saskarties
pirms pieciem gadiem un kura satricinaja iedibinato tiesisko reguléjumu, institu-
cionalo struktiru un zinasanas par infekcijas slimibu apkarosanu. Valstis centas
pienemt efektivus pasakumus, lai pandémiju ierobezotu, bet ekspertu kopiena cen-
tas to izprast ar ceribu izstradat vakcinu. Lielakoties ir atzits, ka Covid-19 bija ar-

kartéjs notikums, kas “unikala veida” radija “jaunus izaicinajumus”** Minésim tikai

35 Slovénijas Republikas Konstitucionalas tiesas tiesnesis un bijusais priek$sédétajs, Lublanas Universitates asociétais profe-
sors Eiropas tiesibas. Sis ir kopsavilkums referatam, kas tika nolasits Latvijas Republikas Satversmes tiesas starptautiskaja
konferencé “Konstitucionalo tiesu loma, nodrosinot kopéjo Eiropas vértibu noturibu saskaré ar masdienu izaicinajumiem”,
kas notika 2025. gada 24. un 25. aprili Riga. Kopsavilkums bija ieceréts ka paliglidzeklis, lai palidzétu sagatavoties referata
interpretacijai. Daéji turpmak teksta ir izmantoti iepriekséjie raksti, jo ipasi: M. Accetto, Law and Justice in a Time of the
Pandemic, in M. Accetto, K. Skrubej un J. H. H. Weiler (eds), Law and Revolution: Past Experiences, Future Challenges,
Routledge 2024, 308-323, un M. Accetto, Judicial Review and Climate Change: A Perspective from Slovenia, Human
Rights Law Journal 43 (2023), 361-365, ar kuru lasitaji tiek aicinati iepazities, lai padzilinati analizétu turpmak izceltas témas.

36 Skatit, pieméram: Stephanie Palmer un Stevie Martin, Public Health Emergencies and Human Rights: Problematic
Jurisprudence Arising from the Covid-19 Pandemic, European Human Rights Law Review 5 (2020), 488-498, 488.
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vienu $adas pieejas pieméru: kad Rumanija ar prezidenta dekrétu ieviesa arkartas
stavokli, ta preambula pandémijas apstakli tika minéti ka “neparedzams arkartéjs
konteksts, kas attiecas uz visparéjam sabiedribas interesém un ir arkartas situacija,
kas prasa arkartas pasakumus”’” Lieta Terhes pret Rumaniju, atsaucoties uz So pre-
ambulu, Eiropas Cilvéktiesibu tiesa piekrita, noradot, ka “[..]péc Tiesas domam, nav
$aubu, ka Covid-19 pandémija var loti nopietni ietekmét ne tikai veselibu, bet ari
sabiedribu, ekonomiku, valsts funkcionésanu un dzivi kopuma, un tadé] $i situacija
ir raksturojama ka “neparedzams arkartéjs konteksts” [...]”%*.

Klimata parmainas ir vél viena graujosa realitate, lai gan dazi no tas raditajiem
jautajumiem, sadursme starp privatajam un sabiedriskajam interesém, starp tiesi-
bam uz Ipaumu un visparéja labuma vajadzibam, sabiedribai un tiesibam ir zinami
jau kops antikajiem laikiem.” Sodienas problémas ir graujosas jaunos veidos, kas,
pirmkart, parada, ka klimata parmainu un globalas sasilsanas problému, ka to at-
spogulo tas terminologija, nevar ierobezot vai sadalit telpiska, laika vai satura zina,
un, otrkart, prasa ari parskatit tradicionalos tiesiskas kontroles principus, jo ipasi
péc tam, kad ieinteresétie pieteikuma iesniedzé&ji arvien vairak sak vérsties tiesas un
iesaistities tiesvedibas, lai méginatu saukt pie atbildibas tos, kurus vini uzskata par
atbildigiem par klimata parmainu izraisiS$anu (vai to nenovérsanu).

Visbeidzot, masveida migracija ir vél viena graujosa realitate, kas daudzas val-
stis ir parbaudijusi to patvéruma un uzpemsanas sistému efektivitati, ka ari uzticibu
iedibinatajiem tiesiskas kontroles principiem un materialo tiesibu normam, kas regla-
menté patvéruma meklétaju tiesibas. Viens no jaunakajiem pieradijumiem un reakcija
uz $iem izaicinajumiem ir Eiropas Savienibas pienemta ta saukta Jauna pakta reforma,
tostarp nesen pienemta Krizes un neparvaramas varas regula, kuras mérkis ir palidzét
dalibvalstim arkartas situacijas migracijas joma pielagot savu reakciju konkrétas krizes
situacijai, tostarp palielinat solidaritati un atkapes no Patvéruma procediru regulas.

Runajot Tolstoja vardiem, katra graujosa realitate ir graujosa sava veida. Un
tomér ir dazas kopigas iezimes, kuras var identificét.

Pirmkart, tas visas parbauda tiesu tradicionalo lomu, to institucionalo kom-
petenci un jurisdikcijas robezas, ka ari tradicionalas kontroles un lidzsvara sistémas
darbibu plasaka nozimé, ka to paredz varas dalisanas princips. Covid-19 pandémija

bija izaicindjums parastajam darba sadalijjumam starp likumdoSanas un izpildvaras

37 Dekréta Nr. 195/2020 preambula, kas reproducéta ECT sprieduma lieta Terhes pret Rumaniju, 2021. gada 13. aprila
|émums, pieteikums Nr. 49933/20, p. 23.

38 Ibid., p. 39.

39 Skatit, pieméram: Rena van den Bergh, “Roman Origins of Environmental Law?”, 1999 Journal of South African Law 3,
496-497 (1999).
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iestadém, izstradajot piemérotu regulativo reakciju. Klimata parmainu tiesvediba
aktualizéja sarezgito izveéli starp politiskajam un tiesiskajam vides garantijam, tatad
politisko un juridisko vai likumdosanas konstitucionalismu, un, visbeidzot, starp
atbilsto$o tiesu aktivisma un tiesu varas pasierobezosanas limeni. Lidzigi apsvérumi
varas daliSanas konteksta (izpildvaras saskarsmé ar realo situaciju ar atbilstosiem
likumdo$anas legitimacijas un tiesas kontroles limeniem) ir redzami ari tiesibu
aktos, kas attiecas uz iespéjamam masveida migracijas raditajam problémam.

Otrkart, tas ari apstrid noteiktos tiesas (vai konstitucionalas) kontroles pamatus
un standartus. Tas var radit sarezgitus jautajumus par (principialiem un/vai praktis-
kiem aspektiem) par to, kadas ir iespéjas celt prasibas pamattiesibu tiesiskaja rezima
un par valsts pozitivo pienakumu apjomu, piemeéram, klimata parmainu tiesvedibas
gadijuma. Visparigak runajot, ka priek$noteikumu efektivai tiesiskajai aizsardzibai
tas var radit jautajumus par tiesibam celt prasibu (pieméram, nepieciesama tiesis-
ka interese, jautdjumi par kaitéjuma tieSumu vai ta atlidzinamibu). Un, iespéjams,
vissvarigakais ir tas, ka tas var ietekmét tiesiskuma kontroles standartus, jo ipasi,
ja pastav (zinatniska vai faktiska) nenoteiktiba par graujosas realitates radito drau-
du raksturu un apméru, ka ari par planotas regulativas reakcijas nepiecieSamibu un
efektivitati (vai tas batu ieprieks minéto tris praktisko pieméru konteksta - draudu
raksturs, ka ari ierobezojoso pasakumu efektivitate pandémijas konteksta, nepiecie-
$ama piesardzibas pieeja, saskaroties ar nenoteiktiem vides apdraudéjumiem, vai
paredzamas sarezgito krizu problémas masveida migracijas gadijuma). Kadi prin-
cipi — vai spéka esibas kritériji — butu jalieto (konstitucionalajam) tiesam, parskatot
$adus citu varas atzaru veiktos pasakumus? Vai tiesas kontrolei vajadzétu but iero-
bezotakai? Vai un kada veida butu japielago iedibinatie tiesiskuma kontroles krité-
riji, pieméram, samériguma kritérijs, lai nemtu véra arkartas apstaklus, un, ja ja, tad
kados veidos? Vai vienkarsi arkartas apstakli var prasit nedaudz (vai ne tik nedaudz)
atskirigu lidzsvaru starp konkuréjosam tiesibam un sabiedribas interesém?

Visbeidzot, nemot véra panela tému, svarigs jautajums varétu bt par to, vai
arkartas apstakli, ko rada $ada graujosa realitate, ir jarisina saskana ar izveidotajiem
mehanismiem, kas regulé arkartas stavoklus, vai arl batu jaievie$ jauni, iespéjams,
ipasi pielagoti arkartas rezimi. Lai gan dazas valstis jau atzist dazadus arkartas sta-
voklus péc to smaguma pakapes un nepieciesamibas, skiet, ka minéta graujosa rea-
litate rada jaunus jautajumus par to, ka un vai tie biitu jaiesaista.

Tapéc ir zimigi atzimét, ka, pieméram, cina ar Covid-19 valstis $aja zina pie-
néma atskirigas stratégijas. Dazas valstis oficiali izsludinaja arkartas stavokli: Italija,

viena no valstim arpus Kinas, kas pirmas saskaras ar pandémiju, arkartas stavoklis
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pirmo reizi tika ieviests jau 2020. gada 31. janvari un pagarinats lidz 2022. gada
31. martam;* Izraéla tas tika izsludinats 2020. gada 19. marta.*' Dazas valstis izman-
toja cita veida vai arkartas pilnvaras, ne vienmér bez pretrunam: pieméram, Vjetna-
ma, lai gan kop$ 1979. gada oficiali arkartas stavoklis nav izsludinats, tika izmantota
de facto pieeja, kas lava izpildvarai uz laiku parnemt ipasas pilnvaras.*? Sai grupai
var pieskaitit ari Kinu ar tai raksturigo “arkartas likuma” rezimu, kur reakcija uz
Covid-19 tika raksturota ka “koordinéta vadibas programma”* Visbeidzot, tomér
vél citas valstis pienéma politiku darboties saskana ar parastajam konstitucionala-
jam normam, neraugoties uz to, ka epidémija tika pasludinata par arkartas situaciju
sabiedribas veselibas joma.* Viena zinojuma, kura analizéti dati par 106 valstim,
secinats, ka lidz 2022. gada sakumam aptuveni 40 % no $im 106 valstim ir izsludi-
najusas arkartas stavokli Covid-19 de].*

Lidziga analize ir pamatota ari saistiba ar masveida migraciju, par ko liecina
valstu tiesiskais reguléjums, ka ari jau minétais jaunais Eiropas Savienibas migra-
cijas rezims (sk. jo 1pasi ta saukto Eiropas Savienibas Krizes un neparvaramas varas
regulu 2024/1359), kas ir ipass rezims, kur$ paredzéts arkartas situacijam migracijas
un patvéruma tiesibu joma. Sadi rezimi rada vairakus jautajumus.

Iespéjams, no tehniska aspekta galvenais jautajums ir par to, kada veida sadi
ipasi rezimi ir paredzéti, lai ietekmétu parastos tiesas kontroles standartus vai vispa-
rigak - valstu veikto regulativo pasakumu deriguma kritérijus, lai risinatu graujosas
realitates problémas.

Ta, pieméram, 2019. gada Slovénijas Konstitucionalajai tiesai bija japarbau-
da to Arvalstnieku likuma normu konstitucionalitate, ar kuram tika noteikts “ipass
tiesiskais rezims”, kas paredzéts, lai regulétu attieksmi pret personam, kuras izsaka
nodomu iesniegt starptautiskas aizsardzibas pieteikumu laika, kad migracijas joma

ir mainijusies apstakli. Sava vértéjuma Konstitucionala tiesa atzina par butisku,

40 Skatit: Decreto Legge 24 marzo 2022, n. 24, Disposizioni urgenti per il superamento delle misure di contrasto alla
diffusione dell’'epidemia da COVID-19, in conseguenza della cessazione dello stato di emergenza (GU Serie Generale
n.70 del 24. 3. 2022). Par agrino reakciju skatit: Michelle Falkenbach and Manuela Caiani, Italy’s Response to Covid-19,
in Scott L. Greer and others (eds), Coronavirus Politics: The Comparative Politics and Policy of Covid-19, University of
Michigan Press: Ann Arbor 2020, 320-338, 322-324.

41 Skatit: Raphael Cohen-Almagor, Israel Facing Covid-19, Public Governance, Administration and Finances Law Review 6
(2021) 1, 7-17, 8-9.
42 Skatit: Cong Giao Vu and Tri Uc Dao, State of Emergency in Vietnamese Law: Reflections on the Government Response

to the Covid-19 Pandemic, Australian Journal of Asian Law 22 (2022) 2, 5-19, 9-13.
43 Skatit: Ugo Mattei, Liu Guanghua and Emanuele Ariano, The Chinese Advantage in Emergency Law, Global Jurist 21
(2021) 1, 1-58, 8-13.

44 Tada bija, pieméram, situacija Austrija — skatit: Karl Kossler, Managing the Covid-19 Pandemic in Austria: From national
unity to a de facto unitary state?, in Nico Steytler (ed.), Comparative Federalism and Covid-19, Routledge: Abingdon
2022, 70-87, 73. Sadu pieeju izmantoja ari Slovénija.

45 Skatit: Tom Ginsburg un Mila Versteeg, The Bound Executive: Emergency Powers during the Pandemic, Virginia Public
Law and Legal Theory Research Paper No. 2020-52 and University of Chicago Public Law Working Paper No. 747,
pieejams <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3608974>, 25.
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ka izskatamaja reguléjuma noteiktie ipasie apstakli nenozimé Konstittcijas 92. pan-
ta reguléta iznémuma stavokla pastavésanu vai izsludinasanu. Konkréti, ka to pa-
redz likuma teksts, ipasa tiesiska reZima ievie$ana bija iespéjama ne tikai apstaklos,
kad valsts vairs nespétu efektivi nodrosinat sabiedrisko kartibu vai iek$éjo drosibu,
ka rezultata tiktu apdraudéta valsts pastavésana, bet jau tad, ja mainijusos apstaklu
dé] migracijas joma varétu tikt apgratinata svarigako valsts iestazu darbiba, un pat
situacija, kad sadas negativas sekas vél nav pat radusas. Ka uzsvéra Konstitucionala
tiesa, saskana ar Slovénijas Konstitiiciju cilvektiesibu ierobezojumus var izveértét tikai
parastos apstaklos (Konstitticijas 15. pants) vai kara un arkartas stavokla laika (Kon-
stitGcijas 16. pants). Nav tresas iespéjas (tertium non datur). Ta ka apstridétie tiesibu
akti neparedzéja un neparedz arkartas stavokli valsti, Konstitucionala tiesa varéja iz-
vértét apstridéto normu atbilstibu tikai tiem konstitucionalas judikatiras kritérijiem,
kas ir piemérojami parastos apstaklos (t. i., kad nepastav arkartas stavoklis).

Tomeér, visparigak runajot, $is aspekts ari rada neskaidru jautajumu par to, vai
graujoso realitati var risinat, saglabajot uzticibu tradicionalajiem tiesiskuma prin-
cipiem, vai ari $adu graujoso realitadu arkartas apstakliem un izteiktajai nepiecie-
$amibai atri rikoties, lai aizsargatu tas konstitucionalas vértibas, tostarp noteiktas
(8kietami) augstakas pamattiesibas, kuras $ie graujosie izaicinajumi apdraud, zina-
ma meéra butu jadod prieksroka par noteiktajam tiesiskuma prasibam. Dazos ie-
priekséjos gadijumos, pieméram, reagéjot uz Covid-19, ir bijusi gadijumi, kad pa-
rastie tiesiskuma principa nosacijumi tika uzskatiti par parak formalu skérsli, kas
kavé efektivu reakciju, ko prasa $1 graujosa realitate.

Es méginu piedavat savu iepriekséjo viedokli, ka tas ta nav un ta tam noteik-
ti nevajadzétu but. Tiesiskuma ievéro$ana neierobezo to pasakumu efektivitati, ar
kuriem apkaro, ierobezo vai novérs graujo$o realitati. Patiesiba var bat tiesi pretéji:
tiesi ieveérojot tiesiskuma prasibas, pasakumi var tikt pienacigi pienemti, ka tadi ari
uztverti un galu gala ari bit efektivaki. Sis prasibas ietver visu pamattiesibu piena-
cigu ievéro$anu un atbilstosa lidzsvara atrasanu starp tam, savukart tradicionalie
tiesiskuma principi, ka to apliecina arkartas stavoklu reguléjums, jau piedava meha-
nismus, lai pielagotos arkartas apstakliem, kas saistiti ar graujosu realitati. Tadéjadi
tiesiskuma principa pilnigas ievéro$anas nodrosinasana nebiitu jauztver ka skérslis,

bet drizak ka lidzeklis efektivai reakcijai uz graujoso realitati.
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Ineta Ziemele

Eiropas Savienibas Tiesas tiesnese

Demokratisko vértibu noturiba apdraudéejuma
apstaklos: dialogs, tiesu neatkariba, personu tiesibu
stiprinasana ka stipra, nevis vaja puse

Sobrid ipasi mode ir diskutét par demokratijas norietu. Tau §i téze nav jauna,
un ta noteikti nav saistita tikai ar to, ka jau dazus ménesus ietekmigaka demokrati-
ja, 8kiet, ir iegajusi haosa laikmeta. Ja parskatam literattru, tad redzam, ka $1 téma
dazadu pétijumu un gramatu fokusa ir bijusi vismaz pédéjos desmit gadus. Jaatzimé
arl tas, ka demokratijas norieta téze tiek aplikota dazados kontekstos. Var teikt, ka
ikviena konteksta ir nedaudz atskirigi demokratijas izaicinajumi. Tomér fakts paliek
fakts - statistiski samazinas to valstu skaits, kuras tiek uzskatitas par demokratiskam.

Es pievérsiSos demokratijas izaicinajumiem no citas perspektivas. Vélos ap-
spriest demokratijas noturibu. Esmu parliecinata, ka mums ir jasaprot, vai un kas
padara demokratiju noturigu, lai més varétu stiprinat tiesi $os elementus. Tadé] sak-
$u ar dazam tézém par demokratiju. Péc tam pieveérsisos paslaik popularajai tézei:
jo vairak uzbriik demokratijai, jo vairak ir jaierobezo brivibas. Nobeiguma minésu
dazus piemérus no abu Eiropas tiesu un Latvijas Satversmes tiesas prakses, kas, ma-
nuprat, liecina, ka jautajums ir nevis par cilvéka brivibu sasaurinasanu, bet gan par

labticigu visu brivibu izmanto$anu.
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Demokratija

Par demokratiju vélos dalities dazos apsvérumos. To sakumpunkts ir Fransisa
Fukujamas un Timotija Snaidera darbi. Abi $ie muisu laika domataji savus skaidro-
jumus attiecigi gramatas “Identitate” un “Par brivibu” sak ar noteiktu izpratni par
cilvéka dabu.*® Vini uzsver, ka cilvéku no citam dzivam batném atskir spéja izdarit
moralu izvéli, nodalit labo no slikta. Fukujama apliko Arabu pavasara un Eiromai-
dana iemeslus. Es piekritu vina secinajumam: batu parspiléti gaidit, ka tie notika
konkrétas demokratijas formas varda. Tacu abas minétas sacel$anas sakas tapéc, ka
cilvékiem bija apnikusi neciena no valdibas, kas ne tikai bija piesavinajusies netica-
mas bagatibas, bet arl nelava katram pilsonim vienkarsi brivi sarapét sev cilvéka cie-
nigu dzives kvalitati. Snaiders Saja cilvéka dabas analizé pievieno vél vienu slani, kur$
ir demokratijas izpratnes atsléga. Papildus pamatvajadzibai brivi nopelnit cilvéka
cienigu dzivi (kura, protams, rada ceribas par sabiedribas ekonomiskas dzives regu-
1&jumu no valsts puses un iespé&jam pieklut atbilstosai izglitibai un veselibas apripei,
kas ietekmé cilvéku ekonomisko darbibu) Snaiders runa par briva cilvéka vértibam.
Moralas izvéles, ko més varam veikt, ir atkarigas no vértibam, kuras izkopjam.

Svarigi uzsvért, ka Snaiders brivibu definé gan ka negativu, proti, ka brivibu
no valdibas iejauksanas, gan, kas ir vissvarigak, ka pozitivu, proti, ka brivibu bat vai
brivibu “uz”. Par pieméru vin$ min medicinisko aprapi ASV, kas nekad nav atbildusi
brivibas pozitivajai jégai. Snaiders parada, ka nespéja brivi pieklat mediciniskajai
aprupei, t. i, §is brivibas trikums, padara individus atkarigus no aréjiem faktoriem
lidz tadai pakapei, ka biezi vien tiek aizskarta vinu ciena. Valdibas riciba ir novedusi
pie brivibas trakuma. Turklat briviba izdarit izvéli, kas noteikti ietver ari vértibu
izvéli, padara individus mazak prognozéjamus valdibu acis.

Valdibam ir vajadzigi prognozéjami cilvéki. Uzreiz nak prata Dzordza Orvela
romans “1984” - un ne tikai Liela Brala siZeta linija un Domu policija vai véstu-
res parrakstiSana, cenzéjot arhivus, bet galvenokart valodas lauka samazinasana.*
Vienmér esmu uzskatijusi, ka Orvels So gramatu uzrakstijis izcili, jo vinam bija
taisniba, ieklaujot taja ari sizeta liniju par valodas - tas dailuma, véstures, vardu
krajuma - zaudésanu, kas noved pie cilvéka cienas, autonomijas un vélmes péc at-
zinibas ka cilvéka dabas galveno iezimju zaudé$anas. Ista probléma ar socialajiem
medijiem un to algoritmiem ir ta, ka tie padara miis paredzamus, ietekmé valodu,

ko lietojam, un lidz ar to ari misu domasanu. Tie samazina misu izvéles brivibu un

46 Francis Fukuyama, “ldentity. Contemporary Identity Politics and the Struggle for Recognition”. — London, 2018.;
Timothy Snyder, "On Freedom”. — New York, 2024.

47 George Orwell, “Nineteen Eighty-Four”. — London, 2021.
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neparedzamibu valdibu acis. Tagad jau zinam, ka §is iedarbibas dé] vélésanas var tikt
launpratigi izmantotas un manipulétas.

No i loti atra parskata par cilvéka dabu es izceltu vairakus elementus, kas,
manuprat, ir demokratijas noturibas atsléga. Cilvéka pascienas neciena, iespéju
un vienlidzigu tiesibu trikums, ipasi tajas sabiedribas, kuram ir tiesiskuma un cil-
véktiesibu pieredze, agrak vai vélak var novest pie nemieriem un protestiem pret
valdibu. Padomju Savienibas un socialistisko sistému sabrukums Austrumeiropa
ir piemérs tam, ka neciena pret cilvékiem var novest pie impériju kraha. Ari Arabu
pavasaris un Gruzija Sobrid ir sadi pieméri. Tapat Ukrainas pretosanas iekarotajam.
Demokratiska sabiedribas parvaldibas forma joprojam ir vispiemérotaka cilvéka
vajadzibai péc cienas un atzi$anas. Demokratijai batu jaturpina pieskirt individiem
vienlidzigas iespéjas, nevis jaierobezo un jakontrolé vinu briviba, lai gan tas izklau-
sas pretrunigi laikmeta, kad misu sabiedriba piedzivo acimredzamus draudus.

Demokratijas noturiba saknojas brivibas nodrosinasana tas pilsoniem, vienli-
dzigu iespé&ju snieg$ana, vinu aizsardziba pret patvalu, tostarp naudas un algoritmu
varu. Tapéc ir jaregulé bagatibas un algoritmu varas koncentracija dazu cilvéku ro-
kas. Nauda un algoritmi ir vara. Ja demokratija aizsarga pret launpratigu valdibas
varas izmanto$anu, tad tai vajadzétu but ari mehanismiem, kas aizsarga pret laun-
pratigu jebkuras varas izmanto$anu. Eiropas Savieniba patiesiba tiesi to dara, tacu
ir sanémusi kritiku ari no uznéméjiem. Dala kritikas ir pamatota, jo reguléjumam
nevajadzétu novest pie nepartraukta birokratijas sloga pieauguma, tacu reguléjums
ir nepiecieSams, lai aizsargatu, pieméram, ikvienas personas privatumu ka vértibu,
lai ta sauktais “Lielais Bralis” miis nekontrolétu ik uz sola. Citiem vardiem sakot,
modernai demokratiskai valstij batu jaregulé visas tas socialas paradibas, kuram var
but parak liela vara un kuras var ierobezot ikdienas pilsona brivibas, jo demokratijas

noturiba ir brivu pilsonu rokas.

Demokratijas atbilde uz apdraudéjumu

Vai draudi demokratijai neizbégami noved pie cilvéktiesibu tvéruma sasau-
rinasanas? Nemot véra iepriekSminéto, es nepiekritu Sai tézei. Manuprat, demo-
kratijas atbildei uz apdraudéjumu vajadzétu but tiesi pretéjai. Proti, vajadzétu bat
lielakai brivibai “uz”, izmantojot Snaidera terminologiju. Vairak vienlidzigu tiesi-
bu un vairak iespéju, vairak atbalsta tiem individiem, kas ir apmaldijusies pasaulg,
kura vismaz teorétiski ir tik daudz iespéju un kardinajumu. Vairak informacijas,
vairak parredzamibas, vairak resursu, lai cinitos pret finansialas vai digitalas varas

uzkrasanos dazu rokas.

54



Lai demokratija darbotos pilnveértigi, sabiedribai ir aktivi jadiskuté gan par ko-
pé&jam veértibam, gan par problémam, domstarpibam, draudiem un izaicinajumiem.
Manuprat, més demokratiju esam uztvérusi ka passaprotamu, koncentréjoties uz
individualas labklajibas veidosanu. Més neesam diskutéjusi par to, vai demokratija
joprojam ir musu kopiga veértiba vai tai ir japielagojas masdienam. Demokratiska
diskusija un tadi plassazinas lidzekli, kuros tiek apspriestas demokratiskas veérti-
bas, nav bijusi pietiekami. Sadas diskusijas arvien vairak notikusas tikai ekspertu
“burbulos” Tepat blakus ir piemérs tam, kadiem mums nevajadzétu bat. Tas parada,
ka mums jaatgriezas pie sakném, proti, aktivas pilsoniskas sabiedribas, plasi parsta-
vétam un atvértam politiskam partijam, kas sazinas nepartraukti un tiesi ar cilve-
kiem. Més varétu but patikami parsteigti, jo cilvéki atgrieztos sapulcu zalés, sajitot

patiesu vélmi no kada politiska spéka vinus parstavet.

Pasaizsargajosas demokratijas princips tiesu praksé

Nesenais tiesu prakses pieaugums, kas attiecas uz pasaizsargajosas demokra-
tijas principa piemeéro$anu, ir tiesa reakcija uz dazadiem demokratijas apdraudéju-
miem, ko més ka individi un sabiedriba patlaban akati izjatam. Tiesas ir iestajusas
par demokratijas un demokratisko vértibu aizsardzibu.

Savu pardomu nosléguma dala pievérsiSos jautajumam par tiesu lomu laika,
kad notiek iek$éji un aréji uzbrukumi demokratijai. Vai tiesas var kaut ko darit?
Laikraksta “The New York Times” tika publicéts Deivida Brodera (David Broder)
raksts ar nosaukumu “Tiesas nevar apturét Trampam lidzigos” (“The Courts Can’t
Stop the Trump Types”)*. Autors diezgan trapigi identificéja $o jautdjumu, atsauco-
ties uz neseno notiesajoso spriedumu Francija M. Lepenai (M. Le Pen) un Konsti-
tucionalas tiesas aizliegumu Rumanija atkartoti kandidét galéji labéjo ultranacio-
nalistu prezidenta amata kandidatam. Abus piemérus Tramps un vinam lidzigi
domajosie ir nosaukusi par “raganu medibam” vai “likumu karu”. Bet vai $adi tiesu
nolémumi apturés “pasaules Trampus”? Broders pauz bazas, ka $ada tiesu prakse
veicinas galéji lab&jo partiju popularitati. Autors min, ka demokratiju padara ne-
aizsargatu tadas paradibas, ka, pieméram, mazaki finansu un citi ieguldijumi da-
zadas demokratijas formas, ka ari tadas attieksmes kultivéSana, kas politisko sisté-
mu uzskata par korumpétu. Japiebilst, ka $adam nostadném ir ari savs faktiskais
pamats. Mums sak trakt kopigas ticibas institticijam un pat vienotas patiesibas lielo

liniju izpratnes.

48 “The New York Times”, April 12-13, 2025, pp. 1, 15.
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Protams, neuzticéSanas tiek uzkurinata ari no arpuses, un Krievija — bet ne
tikai — $aja zina ir loti spéjiga. Vai tiesas apstiprinati aizliegumi pasaizsargajosas
demokratijas varda ir atbilde? Tas tiesam ir loti svarigs jautajums.

Latvijas Satversmes tiesa 2018. gada 29. jinija pienéma spriedumu lieta Nr.
2017-25-01 par konstitucionalo stidzibu, ko iesniedza pazistama Latvijas krievu po-
litike, kurai ir liegtas tiesibas kandidét Latvijas Republikas Saeimas vélésanas, jo vina
ieprieks bija darbojusies Komunistiskaja partija, kuras biedri péc 1991. gada iestajas
pret Latvijas neatkaribu. Tomér ar laiku Latvijas demokratijai radas jautajums, cik
ilgi $Im personam var tikt liegtas tiesibas kandidét. Satversmes tiesa paskaidroja, ka
$ada aizlieguma ideja un mérkis joprojam atbilst Satversmei, tacu ir nepieciesams in-
dividuils demokratijas apdraudéjuma izvértéjums. Saja gadijuma tadi fakti ka atklats
atbalsts Krievijas istenotajai Krimas okupacijai un lidziga $is personas riciba, kas nav
savienojama ar Satversmeé noteiktajam vértibam, liecinaja, ka vina rada risku Latvi-
jas neatkaribai un demokratijai. Satversmes tiesa piebilda, ka visparéjais aizliegums
ir periodiski japarskata un ka jebkura gadijuma Latvijas tiesibu sistéma ir lidzekli,
lai individuali izvértétu tadas personas, uz kuram attiecas $is visparéjais aizliegums.

Eiropas Cilvektiesibu tiesa (ECT), kura persona vérsas péc tam, 2024. gada ja-
lija pasludinaja spriedumu. Ta néma véra to, ka Satversmes tiesa sava interpretacija
bija sa$aurinajusi visparéja aizlieguma darbibas jomu, papildinot to ar jaunu kritéri-
ju. Proti, ka persona apdraudéja un joprojam apdraud Latvijas valsts neatkaribu un
demokratiskas tiesiskas valsts principus. Lai gan es nedomaju, ka Satversmes tiesa
pievienoja jaunu kritériju; ta vienkarsi paskaidroja to, kas jau pastav Latvijas tiesibu
sistéma, tomer fakts ir tads, ka ECT akceptéja $adu Satversmes tiesas veikto valsts
tiesibu interpretaciju un uzskatija to par paredzamu. Ta atzina: lai gan no parlamenta
deputata nevar prasit lojalitati valdibai, no §im personam var prasit lojalitati valstij,
kas ietver valsts konstitiicijas, likumu, institiiciju, neatkaribas un teritorialas integri-
tates ievérosanu. Manuprat, ir svarigi, ka ECT noradjija: iesniedzéja nekad nav dis-
tancéjusies no Latvijas Komunistiskas partijas nedemokratiskas nostajas. Tiesai bija
loti svarigi ar tas, ka $is lietas konteksta iesniedzéjai bija iespéja parsudzeét vélésanu
komisijas lémumu tiesa, ko vina ari izdarija, $aja procesa neapgazot pret vinu vérstos
apgalvojumus. Tapéc ECT nekonstatéja parkapumu attieciba uz iesniedzéjas tiesi-
bam kandidét valsts parlamenta vélésanas, par spiti 34 gadus ilgajam aizliegumam.

Ka més varam savienot $o tiesu praksi un raksta sakuma minéto par to, ka de-
mokratijas noturiba ir saistita ar lielaku brivibu un vienlidzigam tiesibam? Demo-
kratija nedrikst pielaut, ka tas vértibas tiek izmantotas negodpratigi. Sada launpra-

tiga tiesibu un brivibu izmanto$ana nav pielaujama. Atklat aréjos draudus parasti ir
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vieglak. Krievijas propagandas televizijas kanalu vai radiostaciju slég$ana Eiropas
Savieniba ietilpst $aja kategorija. Iepriek$minétaja tiesu praksé ir uzdots jautajums
par iekséjiem draudiem musu demokratiskajai sabiedribai.

Fransiss Fukujama sava gramata “Identitate” apgalvo, ka misdienu demo-
kratisko sabiedribu galvenais izaicinajums ir identitates politika — saprast, kas més
esam un kas mus vieno ka sabiedribu. Demokratiskas sabiedribas vienmeér ir bi-
jusas veidotas no dazadam identitatém. Socialie plassazinas lidzekli ir veicinajusi
$o identitasu redzamibu un savstarpéjo sazinasanos. Vienlaikus tie ir lavusi rasties
lielai sabiedribas sadrumstalotibai un pilsoniskuma trikumam, jo ir nodro$inajusi
anonimitati un atbildibas trakumu par izrunatajiem vardiem. Ekstrémos gadijumos
tas var potenciali novest pie lielas sabiedribas iek$éjas sadrumstalotibas. Tomeér es
uzskatu, ka neapmierinatiba ar institicijam un antagonisms pret tam rodas ierobe-
zotas brivibas dél. Misu ekonomikai ir jabat tadam tiesiskajam ramim, lai taja ir
vairak iespéju katram. Vienlaikus, un tas ir vissvarigakais, brivibas izmanto$anai ir
jabut atkarigai no kopéjo sabiedribas vértibu pienemsanas.

Spriedums, ko Eiropas Savienibas Tiesa (EST) 2025. gada 4. februari lieta “Ke-
ren” (C-158/23) pienéma péc Niderlandes Valsts padomes prejudiciala nolémuma
laguma, apstiprinaja, ka saskana ar Eiropas Savienibas tiesibam Niderlande ir tie-
siga pieprasit no starptautiskas aizsardzibas sanéméjiem, lai vini nokarto pilsonis-
kas integracijas eksimenu un apgist valodu. Si EST pieeja sasaucas ar pieeju, kas
ieprieks skaidrota lieta “Zdanoka IT”, kura ECT uzsvéra, ka personam jabiit lojalam
valstij un konstitacijai. Es varu tikai pievienoties Fransisa Fukujamas tézei par to, ka
“[..] cilvektiesibas ir universalas, bet pilniga tiesibu izmantosana, ko aktivi veicina
valsts vara, ir atlidziba par piederibu nacionalajai kopienai un §is kopienas noteiku-
mu pienems$anu”®. Tatad tiesu uzdevums ir istenot cilvéktiesibas, nodrosinat vien-
lidzigas iespé&jas un, protams, parliecinaties, ka tiesibas un iespéjas tiek nodrosinatas
visiem tiem, kuri pienem konkrétas demokratiskas kopienas noteikumus. Savukart

$ai kopienai ir nemitigi jadiskuté par savam vértibam un noteikumiem.

49 Francis Fukuyama, “Identity. Contemporary Identity Politics and the Struggle for Recognition”. — London, 2018.; Ti-
mothy Snyder, “On Freedom”. — New York, 2024. 173.Ipp.
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Arturs Kucs

Eiropas Cilvektiesibu tiesas tiesnesis

Cienijamie kolegi!

Damas un kungi!

Paldies manai milajai Satversmes tiesai un konferences lidzorganizatoriem —
Ukrainas Konstitucionalajai tiesai — par ielagumu bt Seit klat.

Sodien més daudz runajam par izaicindjumiem, un man pagam ari ir liels izaicina-
jums - apkopot tas loti dazadas idejas, kas $odien miisu domu apmaina izskanéja. Saja
konferencé més visi, parsvara tiesnesi, bet ne tikai - ari akadémiki, ar starptautisko
organizaciju parstavji, Venécijas komisijas parstavji, izpildvaras parstavji — diskutéjam
par to, ka nosargat muisu kopéjas vertibas — demokratiju, cilvéktiesibas un likuma varu.

Kopsaucéjs visas runas bija lidzigs: $o laiku raksturo izaicinajumi. Izaicina-
jumi musu kopéjam vértibam, uz kuram més, eiropiesi, esam balstijusies vairak
neka 70 gadus. Starptautisko tiesibu pamatprincipu parkapumi, ko ilustré Krievijas
uzsaktais kar§ Ukraina, migracijas krizes, hibriduzbrukumi, ka ari iekséji draudi
un izaicindjumi - sabiedribas polarizacija, radikalo politisko spéku un ideologiju
pieaugums, uzbrukumi tiesu varai. Dazi runataji izteica visai pesimistiskas, kads
varbat teiks — realistiskas — prognozes un apgalvoja, ka iznémuma situacija esot
jauna normaliba, ka demokratijas uzvaras gajiens pasaulé esot nopietni apdraudéts,
savukart citi kolégi izvirzija jautajumu - vai tieS$am tas ta ir?
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Tapat izskanéja viedoklis, ka valstis neko neesot macijusas no pagatnes,
no pandémijas pieredzes, un tiesibu sistéma joprojam neesot gatava $adiem arkar-
tas izaicinajumiem. Diemzél Latvija tas nav filozofisks, bet ir gluzi realistisks jau-
tajums: vai masu tiesibu sistéma ir gatava un més pasi esam gatavi tam, ka tiesam
patiesam bus jastrada kara apstaklos? Varam teikt, ka masu demokratijas, masu
konstitiicijas ir gatavas $adam izaicinajumam.

Raksturojot izaicinajumus, dazi no mums uzsvéra vairakus aréjus draudus
valsts pastavésanai — Krievijas agresiju pret Ukrainu, hibridkaru pret cilvéku pra-
tiem Eiropa. Savukart citi vairak fokuséjas uz pandémiju, migracijas krizi un kli-
mata parmainam. Tas ari saprotams, jo valstis, kuras cie§ no Krievijas agresijas vai
robezojas ar Krieviju, draudus to turpmakajai pastavésanai izjat vistiesak.

Vairaki runataji uzsvéra hibridkara un dezinformacijas ietekmi uz demokrati-
ju, manipulaciju ar cilvéku pratiem un tas ietekmi uz pilsonu brivu izvéli vélésanas.
Es atlau$os pieminét kadu lietu, kura vél ir Joti agrina stadija un tikai gaida uz izska-
tisanu Eiropas Cilvéktiesibu tiesa, - “BradSovs un citi pret Lielbritaniju”. Sobrid i
lieta ir komunicéta valdibai. Ja ta tiks skatita Eiropas Cilvéktiesibu tiesa, tai naksies
sniegt atbildes péc butibas uz vairakiem svarigiem jautdjjumiem, par kuriem més
$odien $aja konferencé diskutéjam, — par valsts pozitivajiem pienakumiem, par pie-
nakumu aizsargat brivas vélésanas. Minétaja lieta vairaki Lielbritanijas parlamenta
locekli sidzas par Eiropas Cilvéktiesibu konvencijas 1. protokola 3. panta - tiesibas
uz brivam vélésanam - parkapumu. Stidziba pamata ir balstita uz diviem apgalvoju-
miem. Pirmkart, Lielbritanijas valdiba neesot pietickami parbaudijusi informaciju
par Krievijas iejauksanos 2019. gada parlamenta vélésanas, lai gan parlamenta tika
sanemti vairaki zinojumi par $o jautdjumu. Otrkart, Lielbritanijas valdiba neesot
izpildijusi savu pozitivo pienakumu, proti, neesot pienémusi tadu tiesisko regulé-
jumu, lai nodros$inatu brivas véléSanas un vélétaju viedokla brivu izpausmi. Lidz ar
to tiesai varbtt pirmo reizi naksies lemt par to, vai Eiropas Cilvéktiesibu konvencija
un tas 1. protokola 3. pants uzliek valstij pozitivu pienakumu pienemt tadus tiesibu
aktus, kas aizsarga vélétaju integritati pret aréjiem draudiem, ka ari pienakumu par-
baudit apgalvojumus par citas valsts iejauk$anos vélésanu procesa.

Lai gan konferencé tika pausti atskirigi viedokli par to, ka reagét uz jaunajiem
izaicinajumiem, tomér mis visus vieno tas, ka més apzinamies — demokratija un
tiesiskums ir vértiba. Domas dalas tikai par to, ka labak $is vértibas aizsargat un
stiprinat demokratijas noturigumu.

Meés diskutéjam par to, vai arkartas situacijas izsludinasana ir vai nav atbilde.

Viedokli bija dazadi. Vai més varam izvértét ierobezojumus tradicionala samériguma
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testa ietvaros; vai mums biitu jaizdara, pieméram, atkapes no Eiropas Cilvéktiesibu
konvencijas, izmantojot tas 15. pantu; kadi ir katras minétas pieejas plusi un minusi;
kadas ir arkartas situacijas robezas; kadam vajadzétu but lidzsvaram starp izpildvaru
un tiesu varu; cik aktivam vai mazak aktivam arkartas situacija jabut tiesam? Vai
mums ir nepieciesams kads jauns, unikals risindjums, vai ari més to varam meklét
pastavosas tiesibu sistémas ietvaros?

Visi runataji uzsvéra konstitucionalo tiesu un augstako tiesu butisko lomu
demokratijas, cilvéktiesibu un likuma varas aizsardziba ari arkartas situacijas, kad
izvértéjams izpildvaras veikto pasakumu tiesiskums. Mums, protams, ir jaapzinas
arl ierobezojumi. Dazi runataji uzsvéra, ka papildus batiskajai tiesu lomai Joti sva-
riga ir ari pasas sabiedribas demokratiska kultara, kuru veido mediji, izglitibas sis-
téma, pilsoniskas sabiedribas aktivitate, vértibas, ar kuram esam uzaugusi. Tiesam
vienam pasam - bez sabiedribas un tas demokratiskas kultiras — bas loti grati
demokratiju nosargat.

Nosléguma gribétu pateikt, ka arkartas situacijas var but dazadas un atskiri-
gais katras valsts konteksts prasa atskirigus tiesiskos risinajumus. Tiesibu ierobe-
zojumi, kas kara apstaklos ir pienemami, var nebut pienemami pandémijas laika,
un otradi. Tapat arkartas situacija nedrikst klat par jaunu un pastavigu normalibu,
pat ja, ka diemzél rada Ukrainas pieredze, $ada situacija ilgst gadiem.

Tadé], iespéjams, es atkarto$os, tomér uzskatu par nepiecieSamu uzsveért,
ka spéciga, neatkariga, aktiva tiesu vara, kurai sabiedriba uzticas, bis ta, kas ne-
laus izpildvarai arkartas situacija atvért Pandoras ladi ar nepamatotiem cilvéktiesibu
ierobezojumiem, bet aizsargas demokratiskos procesus un sabiedribu pret tiesibu
launpratigu izmantoSanu.

Lai mums visiem kopigi izdodas!
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Esteemed Madam Minister for Justice,

Honourable Acting President of the Constitutional Court of Ukraine,

Dear colleagues, judges, professors, implementors and participants of the project
of the European Union and the Council of Europe “Support to Development of

the Constitutional Justice in Ukraine”

I warmly welcome you at the international conference “The Role of
Constitutional Courts in Ensuring the Resilience of Common European Values in
Face of Contemporary Challenges”

A day of mourning has been declared in Kyiv today, commemorating the
civilian victims of yet another deadly strike by the Russian occupants. Our thoughts
are with the immediate families of those killed and injured and our Ukrainian

colleagues. Let us commemorate the victims with a moment of silence.

Dear colleagues,
The multilateral dialogue perfectly reveals the legal issues that currently are on

our agenda. The range of challenges is impressive.
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Democracy is the main European common value, with the rule of law as its
backbone. Today, perhaps the optimism with which the societies of our States view
is not diminishing day by day but it is certainly fading. One might say — there is the
feeling that democracy has lost its future. We all have serious concerns about our
countries, society’s resilience and the prospects of democracy. The history of collapse
of democracy in the majority of European states during the inter-war period teaches
us that democracy cannot be considered as being self-evident, it is fragile. History
and the actual facts of today prove that each generation must reinforce those values

on which democracy is grounded, this includes courts.

]

1. Today we are witnessing attacks on democracy both from the outside and the
inside. At this very moment, democratic Ukraine is resisting the military attack by
autocratic, imperialistic Russia. The majority of democratic states continue supporting
Ukraine. Unfortunately, not all of them, thus casting doubts on the fundamental values
of democracy and legitimising the waging of aggressive war in a sovereign state.

2. However, undemocratic regimes seek not merely a military victory - they
want also an intellectual and moral victory. They want the world to believe that
democracyisweak, thatautocracy prevails. Various instruments, alongside populism,
undermining the State’s authority and facilitating distrust in its institutions, are used
as weapons in the hybrid war targeting democratic countries. Reinforcement of the
narrative about the weakness of democracy and the rule of law or their inability to
defend themselves must not be permitted.

3. Likewise, the use of new information technologies to manipulate public
opinion is a new but vicious threat to democracy, turning not into an atypical case
but into our reality. The enemies of democracy have found the most vulnerable part
of democracy. It is the public forum - the place where the public opinion forms.

New infrastructures are created — platforms that subject the formation of the
political opinion of citizens and, thus, also that of states, to a significant risk of targeted
and even covert manipulations. This facilitates swift spread of disinformation,
creating “fake realities” with emotionally charged content to increase user retention,

undermining the democratic discourse.

1]
Until now, states governed by the rule of law have created legal mechanisms

to protect democracy - national, supranational and international courts, the Venice
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Commission, and others. Currently, they are expanding the use of legal remedies,
responding to new threats to democracy. The consequences of international
political events demand from the courts the ability to understand and find their
bearings in the political environment, assessing the impact of particular political
processes upon the existence of democratic values. The constitutional courts are

able to resolve legally any political issue.

Dear all,

The dynamic development of democracy pertains also to the principle of self-
defending democracy, which has functioned well until now. National constitutional
courts and the European Court of Human Rights recognise this principle and
fill it with content. In view of the new threats to democracy, this principle of self-
defending democracy must be constantly re-examined and developed further.
Thus, for example, in the case law of the Latvian Constitutional Court, the judgement,
delivered this year, in the case regarding paid pre-election campaigns only in the official
language mustbehighlighted. To defend its democratic order and guarantee the stability
of its democratic system, the State may take special self-defence measures. It is essential
that during the period of paid pre-election campaign the possibility to spread messages
thatsupportRussiasaggressivepoliticsarerestricted,and theyhavenegativeimpactupon
those inhabitants who would want to see Latvia’s political development towards Russia.
A similar approach was taken in the case of the previous year regarding the requirement
set for the citizens of Russia to be proficient in the official language in order to receive
repeatedly the residence permit in Latvia. In this case, the Constitutional Court
underscored that, currently, the citizenship of Russia was a factor that was linked to
a threat to the national security of Latvia and, thus, individual screening of Russian
citizens, residing in Latvia, had to be conducted as soon as possible. Guaranteeing
the national security is one of the State’s basic obligations, in particular, today when
Russia is waging war in Ukraine.

The Court takes into account that Russia, with its provocative and aggressive
military and hybrid activities, has had lasting impact on the geopolitical situation in the
Baltic Sea Region. National security is threatened by the operations seeking informative
impact actively launched by Russia, using also propaganda and disinformation.

These and many other examples from case law, which we are going to discuss
today, specify, with increasing comprehensiveness, the content of the principle of

self-defending democracy.
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The international conference of today serves as the proof that it is international
cooperation and values-based solidarity that strengthen the ability to take a
common stand against threats. The conference is an important forum where the
constitutional courts assess the self-defence measures taken by the states to defend
their democratic order in circumstances of geopolitical tension, maintaining also
the balance with human rights.

A person’s rights and freedoms are most effectively exercised in conditions of
democracy. However, it may not be turned against the independence of the State and
the principles of a State governed by the rule of law. Essentially, these findings apply
to safeguarding the values that are significant for the existence of the State because
the courts do not only protect a person’s rights, lawful interests and fundamental
freedoms, currently we also have an important role in stabilising the democratic
order and the national security situation in the long-term.

Undoubtedly, often emergency situations call for stricter limitations of human
rights. Namely, the stronger the threat to democracy the more far-reaching the
measures for protecting it may be. However, where is the limit that may not be crossed,
even in situations like this? How to control effectively, whether the restrictions on
fundamental rights, introduced to deal with an emergency situation, are still necessary?
Namely, how to prevent the turning of such emergency measures into the normal
when they are no longer necessary? Whether, in reviewing the constitutionality of
a restriction on fundamental rights, the geopolitical context should be taken into

account even when the existence of the nation is not yet under threat?

v

Colleagues, in conclusion, I would like to note: Latvia is a stable democracy.
We appreciate very highly our independence and the rule of law. Our society
was aware of the new threat in due time because part of our people had been
for a long time subject to Russias influence, which was obvious in our daily life,
creating certain immunity and resistance. As I mentioned, also the Constitutional
Court has developed effective approaches to the protection of Latvia’s democracy.
Particularly now, during these harsh times, we all must defend and strengthen
our democracy, our way of life in freedom and responsibility. The constitutions of
European states protect statehood and our common values, but not on their own —

we all can do it and we are doing it because together we are stronger than apart!
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Distinguished President of the Constitutional Court!

Distinguished President of the Constitutional Court of Ukraine!

Esteemed Judges of the Court of Justice of the European Union and the European
Court of Human Rights!

Esteemed Judges and Judges of the Visiting Countries!

Honoured legal academia!

Today we are all honoured to be gathered at this conference organised by the
Constitutional Court! Today is also an opportunity to bring together our different
understandings, views and visions on how to protect our common values, what are
the red lines of the rule of law and what exactly is the role of the Constitutional

Court in this process.

Challenges

Today, on the eve of the 35th anniversary of Latvia’s independence, we
can say that we live in a time when we unfortunately do not have much time
for philosophical reflection or doctrinal development. We live in a reality that
requires courageous action to save lives and the peaceful existence of peoples and

nations.
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Today, emergencies are the new normal: wars in Europe, the targeted forcing
of people across the borders of the Baltic States, Poland and now also the Nordic
countries, cyber-attacks and constant attempts to challenge the safeguards of the
democratic order in the European courts. We lawyers are concerned that international
justice is only as effective as the interests of a narrow power. If we are to be blunt, the
world’s largest nuclear power today continues to destroy smaller countries directly
and indirectly in order to subjugate them. That is the intention of this superpower.

Now the battle is on to win people’s minds through various methods of
disinformation, to undermine confidence in our country and democracy, to
undermine the capacity and, above all, the will to resist of society and institutions.
The main challenge is that the power of brute force sometimes overwhelms the rule

of law and threatens our very existence.

Values

The democratic part of the world is a minority in the global balance of power.
Our democratic values, based on the post-war “never again” principle of the 20th
century and on strong human rights standards and mechanisms to protect them,
are facing a challenge.

Today, we still have a lot to do to stand together to defend our common values.
We can even see examples here in Europe of democracy “rotting”, transforming
and reviving authoritarian principles - the popularity of authoritarianism, the
concentration of power in one branch of government.

How can we protect ourselves against the hybrid threat and information
manipulation that is a fundamental manifestation of war? How to find the tools
to protect a democratic and legitimate state when threatened by an undemocratic
authoritarian state? It is no longer a question of millions of dollars, but of millions
of innocent lives.

In Europe, the brightness of the red lines varies according to geographical and
geopolitical proximity to the threat or historical perceptions of the price of freedom.
That is why we, the Baltic States, must continue to actively draw our own red lines on
the common European map and in our understanding of the rule of law. Our red line
is the dignity of every human being, democratic freedom and national sovereignty.
We will never give up our country because of external or internal cowardice or
confusion. It is a question of proportionality: will today’s extraordinary steps be
proportionate tomorrow? Only the future will tell. If we manage to maintain the

country’s independence, it will be proportionate. How to anticipate it in advance?
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How not to wait to put out a fire when it is already burning, but to buy an extinguisher
before the fire is even visible?

Of course, an emergency situation cannot be a pretext or a basis for justifying
any means to an end. We must be able to hold on to our democratic values of the
rule of law, because they form the identity of our countries. Changing our values
will stop us being ourselves, because it is our identity and values that the aggressor

does not have and that it wants to destroy in us. We cannot allow them such joy!

The role of constitutional courts

The constitutional courts play a crucial role here. The stronger the
constitutional court, the stronger the balance of power and the greater the resilience
of the country. Each country exercises its constitutional control differently, but we
all share the common goal of preserving the core of democracy. I am truly pleased
that a common dialogue between the branches of the Latvian state and a strong,
value-based Constitutional Court are the guardians of our values.

It is the constitutional courts that act as a pendulum, weighing the balance
between what a democratic state governed by the rule of law can and cannot afford
to do to protect itself. The objective of protecting democracy does not disappear,
only the choice of the most appropriate means and the weighing of proportionality
criteria change. And this adaptation of the proportionality criteria can be seen, as
the President of the Constitutional Court Iréna Kucina mentioned in her address,
also in the recent judgements of the Constitutional Court. It is also reflected in
the judgements of the European Court of Human Rights and the Court of Justice
of the European Union, in the search for a balance between national security and
fundamental individual rights. In particular, courts always take into account the
political, security and geopolitical context, which helps to find a legal basis for a

solution that is grounded in reality.

Proportionality

There is a fundamental difference between attacking and defending, and
between defending and standing firm in our legal and democratic values. We
defend. We will defend. And together we must win! The rule of law must triumph
over the rule of brute force. I wish us all today to strengthen our rule of law muscles,

have a good debate and congratulations on a great start to this conference!
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Oleksandr Petryshyn

Acting Chairman of the Constitutional Court of Ukraine

Dear Madam President of the Constitutional Court of the Republic of Latvia!
Distinguished guests!

Honourable representatives of the Council of Europe and the European Union!
Dear colleagues, participants of this event, friends!

It is a great honour for me to have the opportunity to deliver a welcome
address today at the international conference “The Role of Constitutional Courts
in Ensuring the Resilience of Common European Values in Face of Contemporary
Challenges”, which is being held by our close friends, esteemed Latvian colleagues,
together with the Project “Support to development of the constitutional justice in
Ukraine”, implemented within the European Union and Council of Europe Joint
Programme “Partnership for Good Governance’, Phase III.

First, I would like to express my sincere gratitude to you, dear partners, for your
unwavering and constant support for Ukraine and the Ukrainian people, especially
in the face of a full-scale invasion by an aggressor country, when your assistance,
partnership, and unity are extremely needed. Right now, when the Constitutional Court
of Ukraine, despite everything, proceeds with its activity and strives to be a support for
the principles of democracy, the rule of law, and human rights, when these values, right
now, in 2025, require the greatest protection, we need your support and exchange of

experience in resolving urgent issues of constitutional jurisdiction more than ever.
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It is the exchange of experience that is highly important, as it helps to create
common standards and values that strengthen freedom in our countries and
confront the challenges of today. Ultimately, our goal is to maintain constitutional
order and justice, we must protect constitutional rights and create an environment
where respect for human dignity, freedom, democracy, equality, the rule of law and
respect for human rights prevail.

The protection of human rights and dignity is one of the most important tasks
of all state bodies, and especially of constitutional courts, in the exercise of their
powers delegated to them by the people. This protection is a never-ending task that
requires not only a high level of personal integrity of judges, but also their ability
to comprehensively and convincingly justify the decisions of constitutional courts.

I am convinced that today’s conference is an excellent platform for exchanging
best practices of constitutional courts and scholars, which will help us move forward

in achieving common goals.

Dear ladies and gentlemen!

As I have already stated, our common goal is a society where European values
are respected. In this regard, let me emphasise that defending a free society means
upholding and implementing the constitution, its principles, human rights and the
rule of law in our daily lives. It is regrettable that after almost eighty years of peaceful
life, not everyone understands that defending the constitution, freedom and human
dignity may require the highest price, human lives.

However, despite the fact that our country is currently living in extremely
difficult conditions, fighting for its independence, it is very significant for us to lay
the strongest foundation of sovereignty, constitutionality and freedom.

Thus, we look ahead. The war will end and then Ukraine will face an even
more difficult task - to rebuild not only cities, but also trust in institutions, to
ensure justice, to provide answers to painful constitutional questions regarding the
restoration of territorial integrity, transitional justice, and reforms.

Nevertheless, we know that the path to sustainable democracy is not walked

alone. That is why we value international support so highly.

Dear colleagues, friends!
The resilience of the Constitutional Court today is not just about Ukraine. It is
about protecting European values, which even in dark times, times of difficult trials,

we adhere to.
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Thank you for standing with us. Thank you for your faith in the power of
European values and constitutional justice.
I wish all participants of the international conference fruitful discussions and

profound results!
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1. Welcome and Acknowledgements

Excellencies,

President Kucina, Minister Libina-Egnere, Acting Chairman Petryshyn,
Honourable Judges of the European Court of Human Rights and

the Court of Justice of the European Union,

Esteemed Judges of the Constitutional Courts of the European Union and
Council of Europe Member States,

Dear colleagues and friends!

It is my greatest honour and pleasure to address you today on behalf of the
project “Support to development of the constitutional justice in Ukraine,” implemented
under the European Union and Council of Europe’s Joint Programme “Partnership for
Good Governance” (Phase III) at this important international conference dedicated
to the role of constitutional courts in safeguarding our common European values in
the face of today’s complex and evolving challenges.

Allow me to begin by expressing our deep appreciation to the Constitutional

Court of the Republic of Latvia for graciously hosting this event and for creating
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such a timely and meaningful forum for dialogue, learning, and solidarity across

our constitutional community.

2. Context of the Event and the Project

I am particularly delighted to see how the cooperation initiated within
this project has grown into a strong and meaningful partnership between the
Constitutional Courts of Ukraine and Latvia. What began as an institutional
exchange has developed into a well-established collaboration grounded in mutual
trust, shared principles, and a common constitutional vision.

This evolving partnership is not only a testament to the success of the project’s
interventions, but also a reflection of our shared history and commitment to
building resilient democratic institutions. For countries like Ukraine and Latvia -
whose paths toward constitutional democracy have been shaped by both hardship
and hope - such cooperation is more than technical assistance; it is a form of
solidarity rooted in a deep understanding of the importance of constitutional
justice.

Our gathering here in Riga is, therefore, not only a milestone for this particular
initiative, but also a moment of broader significance — an opportunity to reinforce
dialogue and solidarity among constitutional jurisdictions that serve as guardians of

the rule of law, human dignity, and fundamental rights across Europe.

3. Why This Conference Matters - And Why Now

The theme of this year’s conference - the resilience of common European
values — resonates deeply in today’s context, particularly as Europe continues to
confront the impact of war.

Russia’s full-scale war of aggression against Ukraine has posed an extraordinary
test not only to peace and security, but to the very foundations of constitutional
democracy. Across the continent, constitutional courts are increasingly required to
navigate complex dilemmas:

« How can separation of powers be preserved when extraordinary circum-

stances concentrate authority in the executive branch of power?

« In times of emergency, how can we ensure that temporary measures affect-
ing democratic processes remain just that - temporary — and do not extend
beyond what is strictly necessary?

Crucially, constitutional courts are also confronted with difficult questions

surrounding fundamental rights: where do we draw the line on restrictions, even in
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emergency situations? What frameworks exist to continually reassess the necessity
and proportionality of those limitations?

In this regard, the Ukrainian context stands as a compelling example. Despite
the full-scale war and the severe strain on institutions, the Constitutional Court of
Ukraine has continued to function, evolve, and reaffirm its commitment to the rule
of law and to the protection of constitutional rights.

This experience highlights not only the resilience of constitutional institutions
under extreme pressure, but also the essential role of constitutional courts in
upholding rights and freedoms as the cornerstone of democratic governance — even,

and especially, in times of crisis.

4. European Solidarity in Practice

This project — and today’s event — are concrete examples of European solidarity
in action.

The European Union and the Council of Europe, together with dedicated
partners like the Constitutional Court of the Republic of Latvia, are providing not
just technical assistance, but genuine partnership in a time of need.

And this solidarity flows both ways. The Constitutional Court of Ukraine has
gained valuable insights gained from operating in an unprecedented constitutional
environment. This experience positions Ukraine as both a contributor to and a
beneficiary of the European constitutional dialogue — and we are all enriched by its

perspective.

5. Looking Ahead

Let this conference serve as a platform not only for the exchange of knowledge
and good practices, but for reinforcing our collective commitment to the
constitutional values that unite us: democracy, rule of law, and human rights.

I am confident that the discussions held here in Riga will inspire new forms
of cooperation, deepen our shared understanding, and strengthen constitutional
justice across all our countries — benefiting not only one, but all members of our

common European constitutional space.
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The Role of Constitutional Courts in Ensuring
the Resilience of Common European Values in
Face of Contemporary Challenges

Introductory Remarks

We are living in a world in which democracy, the rule of law and other
common European and universal values are being increasingly challenged. The
challenges arise both domestically, within States, and internationally, among States.
Domestically, we witness the rise of illiberal political movements, a decline in trust
in public institutions, a resurgence of extremist ideologies, and growing political
and societal polarization. Internationally, even the most fundamental principles of
international law - such as the prohibition of the use of force, the inviolability of
borders, and respect for territorial integrity — are now being seriously contested.
Whether these developments represent a temporary crisis or mark a profound
historical turning point that will reshape our normative and geopolitical landscape
remains uncertain. Which of the two options will prevail depends to a large extent
on the resilience - the resilience of our values, the resilience of our institutions, and

the resilience of our societies as a whole.
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In the broadest sense, the term resilience refers to the ability of a body, system
or institution to prevent, withstand, adapt to and recover from challenges and crises.
It encompasses not only endurance in the face of adversity but also the capacity
for transformation and renewal. In the context of democratic systems based on
the rule of law, resilience means the ability of such systems to endure and adapt to
challenges posed by internal threats and external pressures without compromising or
abandoning the core values, including separation of powers, judicial independence,
protection of fundamental rights, transparency, and accountability. A resilient
democracy must be able to absorb and withstand shocks — whether from political
polarization, economic crises, or authoritarian tendencies — while maintaining its
normative orientation and its core functions.

Democratic resilience is a collective endeavour that involves, and must
involve, all segments of the society. Certain institutions, however, play a particularly
vital role in this respect. These include, but are not limited to: parliaments,
constitutional courts and other judicial bodies, ombudsperson offices and human
rights institutions, independent electoral bodies, civil society organizations, free
press media, schools and, also, various international institutions. While each of
these actors would deserve closer attention, allow me to briefly elaborate on the role
played by constitutional courts and by one international institution - the one that I
have the honour to represent here - the Venice Commission.

Constitutional courts are pivotal in safeguarding democratic resilience. Their
primary function is to ensure that laws, government actions, and institutional
practices comply with the constitution - the highest legal authority in a democratic
state. In doing so, they act as a crucial check on the abuse of power, protecting
fundamental rights and freedoms even in times of political pressure or crisis. By
reviewing legislation and executive measures, constitutional courts can prevent
the erosion of democratic norms, arbitrate institutional conflicts, and uphold the
separation of powers. They can also serve as forums for principled debate, helping
societies navigate complex constitutional and societal challenges while remaining
anchored in democratic values.

Internationally, constitutional courts play a role in upholding commitments to
international legal standards, such as those enshrined in the European Convention
on Human Rights and the European Union legal order. As certain states challenge
the authority of international judicial and other institutions or seek to undermine the
international legal order, constitutional courts act as intermediaries, seeking to ensure

that domestic legal interpretations remain consistent with international standards.
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This function is essential in preventing legal fragmentation and maintaining the
coherence of the European and international legal space.

It is important to recall that the authority of constitutional courts rests not only
on legal competence but also on public trust and the perception of impartiality. In
moments of crises, a constitutional court which is strong and independent, and
which is also seen as strong and independent, can serve as a final bulwark against
authoritarian drift.

Constitutional courts do not stand alone in this struggle. Among the institutions
that support them is the Venice Commission. As an advisory body of the Council
of Europe composed of independent legal experts, the Venice Commission offers
authoritative guidance on constitutional matters, comparative legal standards, and
best practices. Through its opinions and amicus curiae briefs, it assists parliaments,
governments and constitutional courts in their work, providing them with an objective
assessment of the compatibility of the legal acts with international legal standards or
helping them answer complicated legal question. Through its more general studies,
such as the 2011 Report on the Rule of Law and the 2016 Checklist on the Rule of Law,
the Venice Commission contributes to the development of a shared understanding
of core legal concepts and promotes consistency in the application of these concepts
across different legal systems The Commission also promotes judicial independence
and takes a firm stance when that independence comes under threat. Additionally, it
fosters dialogue and exchange among constitutional courts through forums such as the
Joint Council on Constitutional Justice, encouraging mutual learning and reinforcing a
shared commitment to democratic standards. In times of crisis, its impartial expertise
can lend crucial legitimacy and support to constitutional courts under pressure.

This conference will undoubtedly provide further insights into how
constitutional courts and other domestic and international institutions contribute
to the resilience of common European values. Let me conclude by emphasizing that
a resilient democratic system depends not only on strong institutional safeguards,
but also on a deeply rooted democratic culture - cultivated through education, a
free and independent media, and an active civil society. Defending democracy is
both a structural and societal task. It requires continuous reinforcement through
legal guarantees, institutional checks and balances, and civic engagement. Only
through the combined efforts of institutions and citizens can democratic values be

preserved and strengthened in the face of contemporary challenges.
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Dear Madam President of the Constitutional Court,
Dear Madam Minister of Justice,

Honorable colleagues, distinguished guests!

On behalf of the Constitutional Court of Ukraine, I would like to express
my gratitude to you and the organisers of this international conference, especially
thanks to the Project “Support to the Development of Constitutional Justice in
Ukraine”, for holding such an important event!

I sincerely thank the participants and experts for the high level of discussion,
constructive dialogue and commitment to strengthening constitutional democracy
in difficult times for our country!

Today, we have all reaffirmed once again that constitutional courts play a
key role in ensuring the rule of law, protection of human rights and resilience of
democratic institutions in the face of modern challenges. In times of crisis, the
mission of constitutional courts is of particular importance, as it is our institutions
that guard constitutional principles, guarantee the balance of power mechanisms
and serve as a legal benchmark for society.

Today’s discussions confirmed that emergencies should not be an excuse to

weaken fundamental democratic principles. On the contrary, they require even
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greater responsibility, caution and professional competence in decision-making.
Constitutional courts not only assess the legitimacy of human rights restrictions
during crises, but also develop mechanisms for their protection in the future,
ensuring that such actions are in line with democratic standards and the rule of law.

In the midst of complex challenges, Ukraine continues to prove its commitment
to democratic values and legal standards. The Constitutional Court of Ukraine, as
a guarantee of stability and legal certainty, operates in accordance with the best
European practices, protecting the rights and freedoms of citizens even in the most
difficult times.

The exchange of experience between constitutional courts of different countries
is invaluable for the development of effective legal mechanisms. The discussions we
have had today allow us to find common approaches to solving the problems faced
by democratic countries. I am convinced that such meetings not only strengthen
our professional cooperation, but also contribute to the overall development of
constitutional justice.

In conclusion, I would like to emphasize that the preservation of constitutional
values depends on the efforts of each of us, on our commitment to professional
standards, and on our readiness to defend democratic principles.

I sincerely thank you all for your support of our country, for your tireless work
and significant contribution to the development of constitutional justice!

And I would like to ask everyone: remember please, that now Ukrainians are
defending European values and national identity with their lives at the fronts.

Thank you!

Paldies jums!

Hakyro Bam!
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The rule and its exception:
the lessons of emergencies in Czechia

Carl Schmitt famously noted that the idea of an exception is central to
understanding law and sovereignty. The exception is not merely an outlier to the
rule. Schmitt asserts that “the sovereign is he who decides on the exception,” meaning
that true sovereignty lies in the authority to suspend normal legal norms during a
crisis and institute a state of exception. For Schmitt, the legal order consists of both
norms and decisions, but the norm only functions in regular circumstances, while
the exception-such as a state of emergency-reveals the underlying power structure
by suspending the legal framework and highlighting the sovereign’s ability to act
outside codified law. Thus, the exception proves the rule’s limitations and exposes
how even the most rational systems must ultimately rely on decision-making
authority in moments of crisis.! This is also evident in how the Czech constitutional
system handled the 2020-2021 Covid-19 crisis.

1 Schmitt, Carl, Political Theology: Four Chapters on the Concept of Sovereignty, trans. Schwab, George (Cambridge,
MA: MIT Press, 1985), 15. To be accurate, Schmittian version of the exception does not need any constitutional clause.
Itis, after all, the sovereign who gets to decide on the state of exception.
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The Czech Constitution of 1992 in its original version did not cover almost
any exception. It was a law typical of the era of the ‘End of History’ and liberal
constitutionalism of the 1990s, i.e. the thesis of the ultimate triumph of liberal
capitalism, often presented through its neoliberal manifestations and a plethora of
free market policies. The prevailing sentiment was one of unquestioning acceptance
of the notion that this road represented the sole viable path forward. The latter simply
prescribed peaceful future development and a small liberal state. The prevailing
assumption that the future would be characterized by a state of universal felicity led
to the omission of provisions for emergencies in the constitutional legislation. That
is why the 1992 Czech Constitution addressed only a single ‘traditional’ emergency,
namely the declaration of a state of war.

But the future is never set. The end of the Soviet Union did not result in the end
of emergencies. A significant Central European flood in July 1997 had a profound
impact on the region, affecting Germany, Austria, Poland, Slovakia, and the Czech
Republic. In the Czech Republic, the natural disaster impacted nearly a third of
the country’s territory. This incident led to the tragic loss of fifty lives and the
displacement of over ten thousand individuals.? At the time, it was evident that the
1992 Constitution’s silence on emergency situations constituted a significant issue.
The numerous deaths in 1997 served as irrefutable evidence that the constitutional
order required amendments to be made, thereby incorporating provisions for
exceptional circumstances and the limitations on fundamental rights.

Therefore, in the following year, a special Constitutional Law on the Security
of the Czech Republic was adopted.* The purpose of this short constitutional law (it
has only thirteen brief articles) is to list all basic states of emergency and provide
a constitutional basis for the enactment of ‘ordinary’ law. It is to be this ordinary
law that provides details for dealing with those emergencies under each respective
category of the state of emergency.

The 1998 constitutional law distinguishes between three categories of state of
emergency. The first is a state of war. As I have noted above, this is the only state of

emergency dealt with by the text of the 1992 Constitution. Since 1992, a state of war

2 “Flood of the Century” ravaged Czech Republic exactly 25 years ago. Radio Prague International 7 April 2022, available
at https://english.radio.cz/flood-century-ravaged-czech-republic-exactly-25-years-ago-8755079 (accessed 9 July 2025).

3 Not much literature prior to 2020 was dedicated to the state of emergency. After 2020 there is a flood of papers on
this topic. In English, e g. Jan Malif and Jan Grinc, “Fundamental rights limitations in states of emergency: The Czech
pattern” in Monika Florczak-Wator, Fruzsina Gardos-Orosz, Jan Mali, and Max Steuer (eds.) States of Emergency and
Human Rights Protection. The Theory and Practice of the Visegrad Countries (London — New York, Routledge, 2024)
103-123, Zdenek Kiihn, Emergencies Under Czech Law. European Journal of Risk Regulation. 2025;16(2):405-420.
doi:10.1017/err.2025.10014.

4 Constitutional Law No. 110/1998 Coll. on the Security of the Czech Republic.
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has never been declared. The second is a threat to the state. This is declared by both
houses of the Parliament® on the proposal of the Government if the sovereignty of the
state or the territorial integrity of the state or its democratic foundations are under
imminent threat. The threat to the state may be applied either locally or to the entire
territory of the state. As drafted, it appears to apply mainly to civil unrest or other
internal threats to the state. In any case, neither this measure has ever been declared.

Third is a state of emergency, which deals with natural disasters, environmental
or industrial accidents, accidents or other dangers that significantly threaten life, health
or property, values or internal order and security. It is the state of emergency that has
been repeatedly used since 2000 and deserves the most attention. “In emergencies that
may arise as a result of major natural disasters (floods, earthquakes), major industrial
accidents and other incidents, it will be necessary to take a number of precautions that
may also affect certain civil rights and freedoms”, explains the travaux préparatoires.
The state of emergency could be applied either locally or to the whole territory of the
state. Although not explicitly mentioned, it could also be used for pandemics.

The 1998 Constitutional Law is characterized by its general nature, devoid
of any particularized regulations. The document merely stipulates that certain
fundamental rights may be subject to limitations during emergency circumstances,
offering no additional elaboration. The primary objective of the ordinary law is
to establish comprehensive regulations and enumerate the fundamental rights that
can be limited during states of emergency. This is to be done in accordance with
the principles established in the 1998 Constitutional Law and in compliance with
the standards of proportionality. The implementation of this legislation required an
additional two years.

In 2000, a new law named the “Crisis Regulation Act” was adopted.® The law
further delineated the particulars of respective emergencies and state and local self-
administration actions pertaining to various types of threats. The Crisis Regulation
Act delineates the fundamental rights that may be subject to limitation during a state
of emergency or a threat to the state. These rights encompass the inviolability of the
person and the home, the right to property, freedom of movement and residence, the
right to assemble peacefully, the right to engage in business activities, and the right
to strike. The act further stipulates the circumstances under which these rights may

be curtailed. These include the limitation of freedom of movement and residence

5 The adoption of a resolution declaring a state of danger shall require the consent of a majority of all members of the
House of Representatives and the consent of a majority of all senators.
6 No. 240/2000 Coll.
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within a specified area threatened or affected by a crisis situation, and the right to
property in order to protect life, health, property, or the environment threatened by
an emergency situation, with the provision of adequate compensation.

The authority to declare and extend a state of emergency is distributed between
the executive and legislative branches. Consequently, if the government has declared
a state of emergency, it is obliged to provide the House of Representatives (the lower
house of Parliament) with immediate notification. The House shall have the right to
revoke the declaration at any time. In the event that a state of emergency is declared,
the duration may not exceed 30 days, with the caveat that any extension requires the
explicit consent of the House.

The distribution of powers in declaring the state of emergency among the
executive and legislative branches may have contributed to the Czech Constitutional
Court’s restraint in the face of the most exceptional and enduring state of emergency
of the modern era. In March 2020, the declaration of a state of emergency due to
the novel strain of coronavirus (COVID-19) was contested through the filing of a
constitutional complaint. The Court has determined that the onus for ensuring the
legality of the declaration lies with the Government, which is subject to review by
the legislature (the House). The Court underscored that the declaration of a state of
emergency in 2020 had not yet resulted in any rights being curtailed.”

Before 2020, states of emergency were only used in response to natural
disasters. The law was well drafted to deal with natural disasters in general and
floods in particular. Of the four emergencies before 2020, three were due to floods,
and one was due to a hurricane that damaged much of the forest in the mountains,
so the laws were smoothly applied. The COVID pandemic in 2020 was a game-
changer and presented the government with completely new challenges.

On 12 March 2020, the government declared a state of emergency. However,
unlike previous emergency declarations, the March 2020 declaration did not list
any restrictions on rights or executive measures to deal with the crisis. Instead, the
declaration referred to subsequent emergency measures to be adopted separately
by the government.® These were measures typically employed to deal with the
pandemic, such as lockdowns, closures of services, education, shops, etc. Those
regulations were adopted by government resolution and published in the same way

as ordinary legislation (i.e., in the official collection of laws).

7 Decision of the Czech Constitutional Court of 22 April 2020 No. PI. US 8/20, paragraph 26.
8 No. 69/2020 Coll.
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The March 2020 declaration of the state of emergency raised two important
questions. Both were soon answered because unhappy citizens challenged the
declaration before the Constitutional Court. There was no possibility for citizens
to challenge the law, so the Court had to dismiss these complaints. However, while
doing so, the Court stated some important answers to the questions (technically, it
was obiter dictum).

The first question was whether it was possible to declare a state of emergency
without specifying the measures which would accompany the emergency. The text of
the 1998 Constitutional Law on the Security of the Republic strongly indicated that
this was not possible ( “While declaring a state of emergency, the government must
define which rights set out in the special law are restricted and to what extent, ... and
which obligations are imposed and to what extent.”). However, the Constitutional
Court approved the declaration which did not specify any measures, emphasizing
the uncertainty associated with the novel situation of the global pandemic.’

The second question concerned the legal nature of executive measures
restricting citizens’ rights and granting certain powers to the authorities to deal with
the crisis. The text of the Constitution was rather unclear in this respect. As citizens
challenged many of these measures before the Constitutional Court in the spring of
2020, the Court found an opportunity to explain their legal nature in its decisions
dismissing these constitutional complaints for lack of standing. The Court explained
that these executive crisis measures were not administrative decisions or measures
of a general nature that are subject to direct judicial review by the administrative
judiciary. Directly applying these measures to an individual would be required to
enable bringing an action against that application. In explaining what these measures
are, the Court found refuge in classifying them as “sui generis legal regulations”.'’

Although lawyers like labelling unknown concepts “sui generis”, such a label
does not help us to understand the legal nature of the executive measures created
during the emergency. Such a classification does, however, raise another question.
It is a fundamental principle of Czech constitutional law that rights can only be
limited by the act of parliament (legislation), not by any other (“inferior”) law. The
Constitutional Court explained that the power to impose duties and limitations on
fundamental rights according to an executive measure under the 1998 Constitutional

Act is a special arrangement related to general constitutional principles (this special

9 Decision of the Czech Constitutional Court of 22 April 2020 No. PI. US 8/20, paragraph 29.

10 Decision of the Czech Constitutional Court of 5 May 2020 No. PI. US 10/20, paragraphs 20-22; similarly, decision of the
Czech Constitutional Court of 5 May 2020, No. PI. US 13/20, paragraph 23.
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rule has primacy over a general rule). In the case of emergencies, therefore, the
constitutional law allows “the basis of a certain obligation to be defined not in the
legislation but only in a government decision, without limiting the possibility of
setting the limits of this governmental authority by legislation™ "

The COVID-19 pandemic proved to be persistent, with repeated declarations
of a state of emergency in autumn 2020 and spring 2021. However, the separation
of powers and parliamentary oversight worked due to the specific situation of the
minority government (2018-2021), which had to find support in the House of
Representatives for each extension of the state of emergency.

From a legal point of view, the COVID-19 pandemic regulation in the Czech
Republic may be divided into two different phases. The initial stage covers the first
twelve months of the pandemic, from March 2020 to the end of February 2021. During
this period, the state of emergency was the decisive factor in dealing with the crisis,
the executive and its measures were dominant, and the role of judicial review was very
limited. The second phase began in March 2021. During this period, the parliament
passed the temporary law which introduced a completely new state of emergency
called “a state of pandemic alert”. Although the state of emergency continued until
April 2021 (and then again briefly for thirty days in November and December 2021),
the effect of the state of pandemic alert now predominated. The role of judicial review
became the dominant feature of the second phase of the Covid crisis.

The first wave of Covid was covered by the state of emergency from 12 March
to 17 May (67 days in total)."? Politically, the state of emergency was uncontroversial
during this period; the political scene was united in the face of a novel situation and
an unknown pandemic. The situation changed in autumn 2020. By the summer
of 2020, it was widely believed that the pandemic was over. The reintroduction of
the state of emergency in the autumn was a cold shower for most of the population
and, therefore, became much more politically contentious." The state of emergency
was declared on 5 October 2020 and lasted until 11 April 2021 (189 days in total,
although technically, it was three successive states of emergency). Accordingly,
the government’s position was much more vulnerable. As I mentioned above, it

was a minority government that lacked a majority of deputies in the House. Even

" Decision of the Czech Constitutional Court of 5 May 2020 No. PI. US 10/20, paragraph 24; see also a very interesting
dissenting opinion by Justice Filip on decision No. PI. US 8/20.

12 Declared by the government resolution No. 69/2020 Coll., prolonged by two government resolutions No. 156/2020
Coll. and No. 219/2020 Coll.

13 Cf. in a comparative perspective David Lacko, Filip Horak, Martina Klicperova-Baker et al., “Perceived Legitimacy of
Antipandemic Measures: Findings from West and East Germany, the Czech Republic, and Slovakia at the Peak of the
COVID-19 Crisis” (2023) 29 Psychology, Public Policy, and Law, pp. 549-562.
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though the government played its role skillfully and repeatedly managed to win the
support of the fragmented House of Representatives and obtained five consecutive
extensions, the government was ultimately defeated in a vote in February 2021, and
the House did not agree to the sixth extension.

At the same time, however, the situation was extremely critical, with the
number of sick and hospitalized people soaring across the country. Therefore, all
major parliamentary factions agreed that the emergency was necessary. In short
time, the Parliament adopted a brand-new law that would deal specifically with
COVID-19 (February 2021).

Prior to March 2021, it was extremely difficult to subject executive measures
adopted during the state of emergency to judicial review. No one in the Czech Republic
can file a lawsuit against a law that is directly applicable to his or her legal situation.
In Czechia, there is no constitutional complaint that can be lodged against the law
which directly violates rights, unlike in Germany and Hungary. Even if a law directly
imposes obligations on individuals, a decision or other state action to apply the law
(police intervention, seizure, arrest, etc.) is still required to initiate legal proceedings.

Most government measures in relation to COVID-19 prior to March 2021 were
directly applicable and imposed immediate duties on individuals and corporations
(e.g., bans on entry into some areas, face-mask mandates, work obligations of
medical students, closures of schools, restaurants and other services, and the closure
of state borders). Individuals and corporations could not challenge those rules but
needed to wait for the public authority to make a decision or take some other action
against them (or even provoke such a decision or action). This is why very few
judicial cases were decided on the merits during this period. Most cases ended in
vain, as the plaintiffs sued the state for enacting the law.

The adoption of the COVID-19 law in February 2021 redressed this issue and
marked the beginning of a new (“litigious”) phase in the legal handling of COVID-
19."* Now it was the competence of the Supreme Administrative Court to deal
with those cases. A flood of cases followed (more than 300 cases were filed with
the Supreme Administrative Court in 2021). Many regulations issued during the
pandemic alert were annulled by the Supreme Administrative Court.

What happened in 2021 and 2022 might be called a sort of formalistic
(textualist) judicial activism. There were two main reasons why so many regulations

were annulled or declared unlawful by the Court.

14 In English Simon Chvojka and Michal Koval¢ik “Judicial Review of COVID-19 Restrictive Measures in the Czech Republic”
(2022) 2 Institutiones Administrationis — Journal of Administrative Sciences, pp. 112-132.
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First, the COVID-19 law was quite strict with respect to many features of
the regulations enacted during the pandemic alert. The authorities had to apply
proportionality analysis while drafting the justification of the regulation. Because
the Ministry of Health was unable to apply this requirement and largely ignored
the application of the proportionality principle, the Supreme Administrative Court
started to annul measures enacted by the Ministry.'”” Moreover, while making
a new regulation, the authority had to review the previous regulation and assess
its effectiveness. If it failed to do so, the new regulation would be unlawful.’* The
case law demanded that the authority justify and prove almost everything. This
requirement found drafters of the regulations unprepared and unable to do so."”
This, combined with the fact that the law provided for easy standing (virtually
anyone could contest the regulations), caused so many annulments.

Second, the COVID-19 law was hastily drafted and suffered from many gaps
and unclear rules. The Supreme Administrative Court refused to apply friendly
reasoning in favor of the authorities and instead rigorously demanded that only proper
statutory authorization could allow the Ministry and other authorities to produce
crisis regulations. Accordingly, in May and June 2021, the Supreme Administrative
Court found that many regulations did not have the proper statutory basis. Many
bans, including closures of restaurants,' elementary schools and kindergartens'
(ironically, only universities were under the powers of the Ministry of Health) and

many other services® were found to be beyond the powers of the Ministry.

Conclusions

The first decades of this century showed that Czech emergency law worked
well for short-term natural disasters. However, the real problem came in 2020, with
the emergence of the COVID-19 pandemic and the need for a long-term state of

emergency. It soon became clear that the rules that worked for floods and other

15 See the judgment of the Czech Supreme Administrative Court of 14 April 2021, No. 8 Ao 1/2021-133, where the Court
made it clear that it would demand that the Ministry of Health follow all the statutory requirements (including propor-
tionality) while enacting the regulations. Similarly, the judgment of 20 May 2021, No. 8 Ao 4/2021-75.

16 Judgment of the Czech Supreme Administrative Court of 28 June 2021, No. 6 Ao 7/2021-126.

17 Only a few judgments distanced themselves from these (quite often excessive) requirements. Cf. the judgment of the
Supreme Administrative Court of 30 July 2021, No. 5 Ao 25/2021-51 (“There is no need to prove facts commonly
known, such as the danger of an ongoing pandemic of this disease, or the fact that in countries where it is out of control,
this pandemic is causing overload on the health system, with the associated significant loss of life and damage to health,
as well as extensive economic damage, on a scale quite incomparable to the consequences of seasonal epidemics of
ordinary influenza. It is similarly notorious that respiratory protective equipment, such as respirators and other face mas-
ks, which are recognized and used worldwide, are generally effective in limiting the spread of this infectious disease.”).

18 See the judgment of the Czech Supreme Administrative Court of 21 May 2021, No. 6 Ao 22/2021 - 44 and the sub-
sequent case law.

19 See, e.g., the judgment of the Czech Supreme Administrative Court of 2 June 2021, No. 9 Ao 3/2021-41.
20 Judgment of the Czech Supreme Administrative Court of 22 June 2021, No. 8 Ao 6/2021-91.
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disasters did not work for long-term global pandemics. The rules do not provide
for effective judicial review of emergency measures (one cannot challenge these
measures as such but must wait until an individual decision is made that is addressed
to the future plaintiff) and thus shift the balance of power disproportionately
towards the executive.

The solution to this dilemma - a special law applicable only to the COVID-19
pandemic - proved to be both short-lived (the law was in force for less than two
years) and too narrow (it applied only to COVID-19 and not to any other pandemic).
In addition, the poor drafting of the law meant that the executive could only make
regulations in a few areas (for example, universities could be closed, but not other
schools). In any case, the law expired at the end of 2022, and the situation returned
to how it had been before 2021.

The memories of the COVID-19 are dissipating rapidly, and there are no
plans to reform the legislation. It is evident that the legal system lacks the capacity
to adequately address a global pandemic, should one occur in the future. While
politicians may be cognizant of the impending crisis, it is unlikely that any politician
of substance will jeopardize their reputation by proposing analogous legal reforms.
The management of the pandemic served as a further illustration of an issue that
profoundly divided the population. Such unpopular legislation would undoubtedly
evoke the disquieting memories of the pandemic and the ad hoc measures
implemented to combat it. Given this context, it can be posited that any legal
reform, regardless of its perceived utility, would likely be met with strong opposition
from politicians. And any future crisis similar to the global pandemic would create
similar problems we faced in 2020 and 2021. However, I am not particularly fond of
the fact that, in practice, the Schmittian sovereign matters more than the measures

envisioned by the rule of law.
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Challenges to human dignity, freedoms,
and respect for human rights:
emergency situation and geopolitical context

In my address, I will turn to both aspects outlined for the discussion:
emergency situation and geopolitical context. The aim of this address is to examine
the most important judgments by the Constitutional Court of the Republic of
Latvia (Constitutional Court) concerning these issues and to identify the possible
conclusions with regard to the protection of fundamental rights, a democratic state,

and the rule of law.

Emergency situation
Issues related to an emergency situation were recently reviewed by the
Constitutional Court in five judgments in the context of the COVID-19 pandemic.
In the very first judgment regarding gambling restrictions in on-site and remote
gambling venues, the Constitutional Court defined several important principles to be
followed when examining restrictions on fundamental rights in emergency situations.
First of all, with regard to the legal regime of the emergency situation, which

in Latvia is declared by the Cabinet of Ministers, the following must be complied
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with: the aims and the grounds of these decisions should be linked to the emergency
situation declared in the country, the prevention of this situation, and the return of
the country ‘to a normal state’; restrictions on fundamental rights must comply with
the framework set by the legislator and they are subject to the legislator’s control.

Second, in a unique and unclear situation, the legislator has the right to
adopt decisions based on reasonable assumptions and aimed at the protection of
fundamental rights, while applying the precautionary principle. As a consequence, it
is possible to derogate from participation of stakeholders, research-based decisions,
and comprehensive risk assessment that traditionally must be complied with in the
legislative process.

Third, when balancing the second principle, even when the country derogates
from its international human rights commitments, the decisions taken in the
country should comply with the principle of proportionality. In particular, the
chosen measures should be the least restrictive of all that could be used to reach
the aim. Even more so, this obligation must be fulfilled when during the emergency
situation fundamental rights are restricted in the usual procedure, i.e. without the
country derogating from international human rights commitments. The legislator
should always comply with the general principles of law aimed at minimising harm
to fundamental rights, democracy, and the rule of law.

Fourth, when a country decides to derogate from international human rights
commitments or takes the decision to apply the common principles of the restrictions
test to the restrictions brought to fundamental rights, it's not an obligation but
rather entitlement. The exercise of the right to derogation applies to international
law undertaken by the country, for instance, under the European Convention on
Human Rights (hereinafter also the Convention), and has no direct influence on the
specification of the constitutional provisions. The country must first assess whether
the specific right can be restricted and then, secondly, whether it can reach the aim
by restricting the respective right or, perhaps, stronger measures are necessary.*

In this case, the Constitutional Court, reviewing the applications of legal
persons, specifically, organisers of gambling, had to assess the compliance of legal
provisions which prohibited both on-site and remote organisation of gambling
activities, during the COVID-19 pandemic, with Article 105 of the Constitution,
which enshrines the right to property. Latvia was one of 10 Member States of the

Council of Europe to derogate from the rights guaranteed under the Convention.

21 Constitutional Court of the Republic of Latvia, judgment of 11 December 2020 in case No. 2020-26-0106, paragra-
phs 14,15, 16.1, 21.1.
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Considering the situation caused by the pandemic to be an emergency as defined
under Article 15 of the Convention, Latvia derogated from several rights provided
in the Convention, namely the right to respect for private and family life (Article 8),
freedom of expression (Article 11), right to education (Article 2 of the First
Protocol), and freedom of movement (Article 2 of the Fourth Protocol).?? The right
to property was not among those rights with regard to which derogation was made,
and Latvia was still fully bound by the obligations imposed by the Convention. It
should be noted that the applicants alleged that Latvia had also violated Article 15 of
the Convention because it had not made derogation from the right to property under
Article 15. The Constitutional Court, understandably, dismissed this argument,
stating that Article 15 was not applicable if the country had not made derogation
within the scope thereof.

The Constitutional Court found that the on-site gambling restriction was
proportional; however, the restriction on remote gambling, for instance, engaging in
online gambling from home, was disproportionate because there were less restrictive
measures available concerning the applicants’ right to property, such as limiting
the time and financial resources of the persons who wanted to gamble remotely.
Moreover, while the lack of thorough research on the question due to the need to
take quick decisions, could be justified for on-site gambling to prevent the physical
spread of the pandemic, there was no justification for the lack of thorough research
with regard to remote gambling, the restriction of which was aimed at preventing
the psycho-emotional consequences of the pandemic, which were expected to occur
only after some time.

In a comparable case, on the basis of the same principles, the Constitutional
Court identified, inter alia, a violation of Article 105 of the Constitution with
regard to the requirement for indoor shops located inside shopping malls to ensure
compliance with identic epidemiological requirements, which had to be observed
by those shops having a separate external access. Court concluded that there were
available less restrictive measures by which the right to property of the applicants,
specifically, shopping malls, would be restricted to a lesser extent.”” However, the
restriction on the operation of the shopping malls was deemed proportionate.

In a similar case regarding the right of a member of the parliament to participate

in the parliamentary sessions, guaranteed under Article 101 of the Constitution,

22 Note Verbale JJ9012C, 16 March 2020, Council of Europe Treaty Office, 16809ce9f2.
23 Constitutional Court of the Republic of Latvia, judgment of 10 March 2022 in case No. 2021-24-03, paragraph 28.
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the Constitutional Court found that in March 2022, when the epidemiological
requirements were no longer so strict, the prohibition for a member of the parliament
who had not been vaccinated to participate in the parliamentary sessions was not
objectively founded and the aims could be reached by less restrictive measures.
However, the prohibition to participate in the parliamentary sessions remotely
caused greater harm to the rights of the member of the parliament than the benefit it
provided to society. These conclusions were based on the finding that the parliament
has a decisive role in the decision-making in a situation of crisis. Therefore it is
particularly important to make well-considered decisions and this can be ensured
only if all members of the parliament have the opportunity to express their opinions.**

However, the Constitutional Court did not identify a violation of the right to
education enshrined in Article 112 of the Constitution in a situation where remote
learning continued even after the declared emergency situation had ended in Latvia
and after Latvia had withdrawn its derogation from Article 2 of the First Protocol to
the Convention. It was emphasised by the Constitutional Court that the end of the
emergency situation alone does not mean that there are no longer substantial threats
looming against public health and well-being, the prevention against those threats
still require urgent action.” The same finding can be found also in the judgment of
the Constitutional Court on the prohibition of trade in shopping malls.?

Finally, a violation of Article 105 of the Constitution was also not identified in
the case regarding the prohibition of importing mink into Latvia. The Constitutional
Court concluded that the prohibition based on epidemiological considerations was
proportionate, taking into account the level of risk associated with the spread of
COVID-19.7

Several conclusions can be drawn from these cases:

First of all, in the legal regime in time of emergency, allows for derogations
from the usual legislative procedure are admissible both with regard to delegating the
competences to the government and also regarding the quality of the legislative process.

Second, the principle of proportionality continues to be applicable during
the emergency situation. Moreover, the Constitutional Court imposes high
requirements on the legislator with regard to the assessment of the proportionality

of restrictions in the legislative procedure. In three of five aforementioned cases,

24 Constitutional Court of the Republic of Latvia, judgment of 7 December 2023 in case No. 2022-20-01, paragraphs 17,
20, 23.

25 Constitutional Court of the Republic of Latvia, judgment of 26 May 2022 in case No. 2021-33-0103, paragraph 21.4.
26 Constitutional Court of the Republic of Latvia, judgment of 10 March 2022 in case No. 2021-24-03, paragraph 24.3.
27 Constitutional Court of the Republic of Latvia, judgment of 21 December 2023 in case No. 2022-28-03, paragraph 17.2.
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violations were identified due to the assessment of the need for restrictions, namely,
it was concluded that alternative measures were available allowing to reach the
aim in the same quality and that these measures would have been less restrictive of
fundamental rights.

Third, no differences can be found in the approach to the assessment of
restrictions on fundamental rights between the period of the emergency situation
and the situation thereafter: proportionality considerations were equally meticulous.
On the one hand, it might seem that the judgments of the Constitutional Court
support the argument that the traditional test of the restriction of fundamental rights
is sufficient also in an emergency situation and that a derogation from international
human rights commitments allows the government to provide for larger restrictions
of the fundamental rights. On the other hand, although Latvia submitted a
derogation under Article 15 of the Convention, the Constitutional Court continued
to review the proportionality. Moreover, as the Constitutional Court indicated with
regard to the national regime of the emergency situation, the aim and basis of the
adopted decisions should, among other aims be directed towards overcoming the
emergency situation in the country and returning to ‘a normal state’ of affairs. Thus,
Latvia’s practice rather confirms the argument that in the emergency situation it is
necessary to trigger the derogation mechanism under Article 15 of the Convention.
In my opinion, that is positive, especially as it prevents a situation that deteriorates
the protection of fundamental rights from being perceived as normal over time.

Fourth, neither the Constitutional Court nor the European Court of Human
Rights has assessed the restriction on any of the four rights at the time when Latvia
had made the derogation under Article 15 of the Convention. So, no conclusions
can be made as to whether the derogation from international human rights
commitments left a tangible impact on the interpretation of fundamental rights
enshrined in the Constitution. On the one hand, the Constitutional Court has noted
that the derogation pertains to international law and does not directly influence
specification of the constitutional norms. On the other hand, it has also stated
that alternative, less restrictive measures should especially be considered when
fundamental rights are restricted according to usual procedures in an emergency
situation. The latter statement would also suggest that, accordingly, the obligation
to consider alternative, less restrictive measures might be less binding when the
country has made a derogation.

The examined case law of the Constitutional Court overall suggests that
the framework of health threats, fear, and uncertainty caused by the COVID-19
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pandemic was not a reason to lower the standards of the rule of law and protection
of fundamental rights; quite the opposite, to evaluate the justification for the

restrictions with proper diligence.

Geopolitical context

The geopolitical context is a fully different topic. The term geopolitical context
as it is used here should be understood as the impact upon Latvia that follows from
Russia’s aggressive military and other forms of action. Overall, the Constitutional
Court has referred to the geopolitical context in five cases. In two cases, in
particular, regarding the transition to education in State language in State and local
government educational institutions and regarding education in State language
in private educational institutions, there is a general reference to the geopolitical
context, which somewhat abstractly outlines the framework of the case under
consideration.?® In the very first case, the content of this concept was elaborated,
namely, it comprises Russia’s military and hybrid activities, informative impact
operations, including propaganda and disinformation activities, cyberattacks to
Latvian cyberspace.”” The geopolitical context in this case served as an argument
for proportionality considerations in especially stating that Latvia needed politically
neutral National Armed Forces. Then in the next case regarding permanent residence
permits obtained through a simplified procedure, the geopolitical context allowed
identifying legitimate aims and was present in the assessment of proportionality.*

Furthermore the geopolitical context was most extensively assessed in
the case examined this year regarding the use of the State language in election
campaigns and, therefore, this case should be examined more closely. A political
party contested before the Constitutional Court a legal provision prohibiting paid
campaigning during the pre-election period, i.e. 120 days before the elections, in
another language except for the State language - Latvian. The only exception was
made for elections to the European Parliament and local government elections,
where translation into the languages of the European Union Member States may
be provided. The Constitutional Court assessed the compliance of this restriction
with Article 100 of the Constitution, i.e. the guarantee of freedom of expression, and

actually the entire assessment of the Court is an analysis of the geopolitical context.

28 Constitutional Court of the Republic of Latvia, judgment of 10 July 2024 in case No. 2022-45-01, paragraph 30.4;
judgment of 12 July 2024 in case No. 2023-15-01, paragraph 15.4.

29 Constitutional Court of the Republic of Latvia, judgment of 18 October 2023 in case No. 2022-33-01, paragraph 16.
30 Constitutional Court of the Republic of Latvia, judgment of 15 February 2024 in case No. 2023-04-0106, paragraphs 18-20.
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The Constitutional Court found that Russia, through its ‘policy of compatriots),
was implementing the idea of the ‘Russian world’ by using the protection of
the interests of its ‘compatriots’ as a pretext to interfere in the internal affairs of
independent States located in the former territories of its influence. In this manner,
the groundwork for starting hybrid war against Ukraine was prepared over an
extended period, and the same methods are now being used in Latvia. Indeed,
Latvia has been under prolonged threat of Russias informative impact measures.
The Russian language, alongside its usual linguistic functions, is used as a unifying
element to unite the part of society which has pro-Kremlin attitudes and it is also
used to divide the Latvian society; it can also be used as the carrier of Russian
ideology to reinforce the current narrative of the Russian power and aggressive
policy within the Latvian society. So, the legitimate aim of the language restriction
is to protect public security and democratic State.’’

The Constitutional Court concluded that the benefit of the contested
provision gained by society in the current geopolitical situation outweighed the
adverse consequences caused to the political party arising from the restriction of its
rights and, accordingly, the Constitutional Court found that there was no violation
of freedom of expression. The proportionality considerations took into account,
inter alia, the fact that the restriction does not apply to all kinds of unpaid pre-
election campaigning activities, such as individual communication with electors,
social networks, etc., the restriction is limited in time, and it is not aimed against
pluralism of opinions. As follows from the judgment, the main aim of the restriction
is to decrease the impact of informative measures taken by Russia during the period
of intense communication between the electors and the candidates with the aim
that political interests of Russia would not be comforted within the legislative
authority of Latvia or the European Union. This reinforces not only the security
and democracy of Latvia but also the entire Europe.

When deciding on the scope of discretion, the Constitutional Court in its
judgment referred to the analysis of the current situation in Latvia included in the
judgment of the European Court of Human Rights in the case of Zdanoka v. Latvia
No. 2. Inajudgment adopted last year, the European Court of Human Rights concluded
that, given the current threats faced by Latvia, the continued prohibition on persons
who actively opposed the restoration of Latvia’s independence in the early 1990s from

standing as candidates in parliamentary and local government elections did not violate

31 Constitutional Court of the Republic of Latvia, judgment of 13 February 2025 in case No. 2024-06-0601, paragraph 13.
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the electoral rights enshrined in Article 3 of the First Protocol to the Convention. As
for the role of the geopolitical context, the European Court of Human Rights first of all
pointed out that it does not operate in a vacuum, and then went on to say:

“As the Government have pointed out in their observations, the overall
situation in Europe has changed significantly since 2006 (...). In this regard, the
Court cannot overlook the fact that Latvia is a neighbouring country of the Russian
Federation which, starting from 2008, invaded parts of Georgia and acquired
military and political control over parts of Ukraine. Lastly, the Court cannot ignore
the fact that on 24 February 2022 Russia launched a military invasion of Ukraine,
following which, as a result of a procedure initiated under Article 8 of the Statute
of the Council of Europe, the Russian Federation ceased to be a member State as
from 16 March 2022. Even if this attack occurred after the present application had
been lodged and communicated to the respondent Government, it is nevertheless
an integral part of a clearly discernible trend of events subsequent to 2006 which is
of relevance for the purposes of the present case”*

The European Court of Human Rights subsequently noted that Latvia and
Europe as a whole no longer enjoyed the stability it had in 2006, and that since
then Latvia had legitimate reasons to be concerned about its security, territorial
integrity, and democratic structure of the State, and therefore had a larger discretion
to protect these values in Latvia’s specific historical and political context compared
to what it had disposed in 2006.

It should be noted that the need to take into account the broader geopolitical
context, including Russia’s aggressive military and political control over parts of
Georgia and Ukraine, when assessing Latvia’s situation was already pointed out by
the European Court of Human Rights in its earlier decision in the case of Gaponenko
v. Latvia® where the Court dismissed the complaints about violations of freedom of
expression and the right to personal security and liberty in the context of pre-trial
detention.

Thus, with regard to the geopolitical context, we can make the following
conclusions:

First, no court operates in a vacuum and, when considering a case, all relevant
circumstances must be taken into account, or in other words, the broader or

narrower context that is significant to the case.

32 European Court of Human Rights, judgment of 25 October 2024 in case Zdanoka v. Latvia No. 2, application
No. 42221/18, paragraph 55.

33 European Court of Human Rights, decision of 23 May 2023 in case Gaponenko v. Latvia No. 2, application No. 30237/18,
paragraph 43.
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Second, the circumstances of each case are unique and comparisons are
permissible to the extent that the situations are genuinely similar, without
compromising or making the legal analysis superficial. The fact that Latvia is located
in the neighbourhood of a currently aggressive Russia, has been part of the Soviet
Union for 50 years, is under active influence of Russia’s ‘policy of compatriots, has
been systematically subjected to informative impact measures and thus has a pro-
Kremlin part of society, marks the specific context of Latvia. If another country, for
example in southern Europe, were to adopt similar language restrictions during the
pre-election campaigning period, the proportionality assessment would probably
be very different.

Third, the ‘geopolitical context’ is not a legal term, but conceptualises the
external circumstances that may be relevant to a case. Therefore, general references
to the ‘geopolitical context, without specifying what particular nuances are relevant
to the case, would only taint the legal justification and would compromise the
outcome of the case.

Fourth, the geopolitical context is linked to the matter of national security and,
more deeply, to the notion of a self-defending democracy. Also in the case on the
use of the official language in pre-election campaigning, the Constitutional Court
referred to its previous case law, indicating that certain safeguards might be needed
for the country to protect the democratic order.** Aside from the pre-election
campaign case, when weighing the benefits to society from protecting democracy
as a form of a state system against the harm caused to the fundamental rights of
individuals or legal persons, the outcome will always be in favour of protecting
democracy. Democracy must be protected; this is an axiom. But there must be a real
need to do so in order to trigger the concept of self-defending democracy.

Fifth, the principle of proportionality also applies to the circumstances of
the geopolitical context. There are no fundamental reasons why restrictions on
fundamental rights imposed in an emergency situation should be strictly assessed
from the proportionality point of view, whereas those introduced due to geopolitical
context should not be.

The fundamental principle established by the Constitutional Court in the
context of the COVID-19 epidemic that the legislator must always be guided by
the general principles of law aimed at minimising harm to fundamental rights,

democracy, and the rule of law also applies to situations where the geopolitical

34 Constitutional Court of the Republic of Latvia, judgment of 13 February 2025 in case No. 2024-06-0601, paragra-
ph 13.3.
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context plays an important role. The same applies to measures intended to protecting
democracy, we should always be guided by the general principles of law which aim
to minimise harm to fundamental rights and the rule of law, while ensuring that

restrictions are assessed with proper diligence.
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Constitutional Justice and Disruptive Realities

Disruptive challenges test the fidelity to, and effectiveness of, the traditional
tenets of the rule of law and (constitutional) judicial review. I will try to articulate
and evaluate these challenges in the context of three major disruptive realities that
have tested the operation of constitutional legal orders in recent years: the Covid-19
pandemic, climate change and mass migration.

We all remember the Covid-19 pandemic, which the world had to confront five
years ago and which rattled the established legislation, institutional setup and expertise
on dealing with communicable diseases. The states scrambled to adopt effective measures
to contain it, the expert community to understand it and hopefully to produce a vaccine

against it. It has largely been accepted that Covid-19 was an extraordinary event posing

35 Judge and former president of the Constitutional Court of the Republic of Slovenia and Associate Professor of
European Law at the University of Ljubljana. This is an outline accompanying the speech presented at the International
Conference of the Constitutional Court of the Republic of Latvia “The Role of Constitutional Courts in Ensuring the
Resilience of Common European Values in Face of Contemporary Challenges”, held on 24-25 April 2025 in Riga. The
outline was intended as a tool to help prepare for the interpretation of the speech. In parts, the text reproduced below
draws heavily on past writings, notably on M. Accetto, Law and Justice in a Time of the Pandemic, in M. Accetto,
K. Skrubej and J. H. H. Weiler (eds), Law and Revolution: Past Experiences, Future Challenges, Routledge 2024, 308-
323, and on M. Accetto, Judicial Review and Climate Change: A Perspective from Slovenia, Human Rights Law Journal
43 (2023), 361-365, which the readers are invited to peruse for a deeper analysis of the themes highlighted below.
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“novel challenges” in “unique ways”* To give just one example of such an approach:
when Romania introduced a state of emergency by way of a presidential decree, the
latter’s preamble referred to the circumstances of the pandemic as an “unforeseeable
exceptional context, which concerns the general public interest and constitutes an
extraordinary situation, requiring exceptional measures”” In Terhes v. Romania,
referring to this preamble, the European Court of Human Rights agreed, stating that*®

‘[iln the Courts view, there is no doubt that the Covid-19 pandemic may
have very serious effects not only on health, but also on society, the economy, the
functioning of the State and life in general, and that the situation must therefore be
described as an “unforeseeable exceptional context” [...]’

Climate change is another disruptive reality, even though some of the issues
it raises, the clash between the private and public interest, between the right to
property and the exigencies of the common good, have already been known to
society and law since antiquity.” The present-day challenges are disruptive in novel
ways that, first of all, show that, as reflected in its terminology, the problem of climate
change and global warming cannot be limited or compartmentalised in spatial,
temporal or substantive terms, and that, secondly, also demand a reconsideration
of the traditional tenets of judicial review, especially once interested applicants
increasingly start to turn to courts and litigation to try and hold to account those
they deem responsible for (bringing about or not preventing) climate change.

Mass migration, finally, is another disruptive reality which in many states has
tested the effectiveness of their asylum and reception systems, as well as the fidelity
to the established tenets of judicial review and substantive rules governing the
asylum seekers’ rights. One recent evidence of — and reaction to — these challenges
is the so-called New Pact reform adopted by the European Union, including the
newly adopted Crisis and Force Majeure Regulation which aims to help Member
States when faced with a migration emergency in adapting their response to the
exigencies of the particular crisis, including enhanced solidarity and derogations
from the Asylum Procedures Regulation.

Paraphrasing Tolstoy, each disruptive reality is disruptive in its own way.

And yet, there are certain common strands that may be identified.

36 See eg Stephanie Palmer and Stevie Martin, Public Health Emergencies and Human Rights: Problematic Jurisprudence
Arising from the Covid-19 Pandemic, European Human Rights Law Review 5 (2020), 488-498, at 488.
37 Preamble to the Decree No. 195/2020, reproduced in the ECtHR judgment in the case Terhes v. Romania, decision of

13 April 2021, App. No. 49933/20, para. 23.
38 Ibid., para. 39.

39 See e.g. Rena van den Bergh, “Roman Origins of Environmental Law?”, 1999 Journal of South African Law 3 at
pp. 496-497 (1999).
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For one thing, they all test the traditional role of the courts, their institutional
competence and jurisdictional limits, and the broader operation of the traditional
system of checks and balances as envisaged by the principle of the separation of
powers. The Covid-19 pandemic challenged the ordinary division of labour
between the legislative and the executive branches of government in drafting the
suitable regulatory response. Climate change litigation brought into sharp relief
the uneasy choice between the political and judicial safeguards of environment,
consequently of political versus legal or legislative constitutionalism, and ultimately
of the appropriate levels of judicial activism versus judicial restraint. Similar
considerations in the context of the separation of powers (in the meeting of the
realities on the ground as confronted by the executive branch with the appropriate
levels of legislative legitimation and judicial review) can also be seen in the legislation
addressing the possible challenges of mass migration.

For another, they also challenge the established grounds and standards for
judicial (or constitutional) review. They may raise uneasy issues of the (principled and/
or practical aspects of) justiciability of claims under fundamental rights regimes, and
the extent of the positive obligations on the state, such as in the case of climate change
litigation. More generally, as a precondition to effective judicial protection, they may
raise issues of standing (e.g. the requisite legal interest, issues of the immediacy of injury
or of its redressability). And, perhaps most importantly, they may affect the standards
of review, especially in the face of (scientific or factual) uncertainty as to the nature and
scope of threats posed by the disruptive realities as well as the need for and effectiveness
of the planned regulatory response (be it, in the context of the three practical examples
mentioned above, the nature of the threat as well as the effectiveness of restrictive
measures in the context of a pandemic, the required precautionary approach when
faced with uncertain environmental threats, or the anticipated challenges of complex
crises in the event of mass migration). What should be the principles - or criteria of
validity - to be used by the (constitutional) courts in reviewing such measures taken by
the other branches of government? Should judicial review be more restrained? Should
the established tests of judicial review — such as, for instance, the proportionality test —
be adapted to account for the extraordinary circumstances, and if so, in what ways? Or
is it simply the case that the extraordinary circumstances may require finding a slightly
(or not so slightly) different balance between competing rights and public interests?

Finally, in light of the theme of the panel, an important question may be
whether the extraordinary circumstances posed by such disruptive realities are

to be tackled within the ambit of the established mechanisms regulating states of
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emergency or whether new, perhaps uniquely tailored exceptional regimes should
be introduced. While some states already recognise different states of emergency
in terms of severity and their exigencies, the mentioned disruptive realities seem to
raise new issues on how and whether they should be engaged.

It is thus telling to note, for instance, that in tackling Covid-19 states adopted
different strategies in that respect. Some states formally declared a state of
emergency: in Italy, one of the countries outside China first confronted with the
pandemic, a state of emergency was first introduced as early as 31 January 2020
and extended until 31 March 2022;* in Israel, it was declared on 19 March 2020.4
Some states made use of other types or emergency powers, not always without
controversy: in Vietnam, for instance, while a state of emergency has not formally
been declared since 1979, a de facto approach allowing the executive to temporarily
assume special powers was used.* This group may also be said to include China,
with the particular characteristic of its “rule of emergency law” regime, where the
response to Covid-19 was summarised as a “coordinate management programme”.*?
Finally, however, yet other states adopted the policy of operating under ordinary
constitutional rules, notwithstanding the fact that an epidemic was declared as an
exceptional public health emergency.* One report analysing the data for 106 states
concluded that, through early 2022, some 40 percent of these 106 states declared a
state of emergency due to Covid-19.*

An analysis along similar lines has also been warranted in the context of mass
migration, as evidenced by national legislative frameworks as well as the already
mentioned new European Union migration regime (see, notably, the so-called
European Union Crisis and Force Majeure Regulation 2024/1359), a special regime
envisaged in the context of exceptional situations in the field of migration and

asylum law. Such regimes pose a number of questions.

40 See Decreto Legge 24 marzo 2022, n. 24, Disposizioni urgenti per il superamento delle misure di contrasto alla
diffusione dell’'epidemia da COVID-19, in conseguenza della cessazione dello stato di emergenza (GU Serie Generale
n.70 del 24. 3. 2022). For early response see Michelle Falkenbach and Manuela Caiani, ltaly’s Response to Covid-19,
in Scott L. Greer and others (eds), Coronavirus Politics: The Comparative Politics and Policy of Covid-19, University of
Michigan Press: Ann Arbor 2020, pp. 320-338, at 322-324.

41 See Raphael Cohen-Almagor, Israel Facing Covid-19, Public Governance, Administration and Finances Law Review 6
(2021) 1, pp. 7-17, at 8-9.
42 See Cong Giao Vu and Tri Uc Dao, State of Emergency in Vietnamese Law: Reflections on the Government Response

to the Covid-19 Pandemic, Australian Journal of Asian Law 22 (2022) 2, pp. 5-19, at 9-13.

43 See Ugo Mattei, Liu Guanghua and Emanuele Ariano, The Chinese Advantage in Emergency Law, Global Jurist 21
(2021) 1, pp. 1-58, at 8-13.

44 Such was eg the position in Austria — see Karl Kossler, Managing the Covid-19 Pandemic in Austria: From national unity
to a de facto unitary state?, in Nico Steytler (ed.), Comparative Federalism and Covid-19, Routledge: Abingdon 2022,
pp. 70-87, at 73. This approach was also taken by Slovenia.

45 See Tom Ginsburg and Mila Versteeg, The Bound Executive: Emergency Powers during the Pandemic, Virginia Public
Law and Legal Theory Research Paper No. 2020-52 and University of Chicago Public Law Working Paper No. 747,
available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3608974, at 25.
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Perhaps, from a technical aspect, the key issue is in what ways such special
regimes are intended to affect the normal standards of judicial review or more
generally the criteria of validity for the regulatory responses taken by states to tackle
disruptive realities.

Thus, for instance, in 2019 the Slovenian Constitutional Court had to review
the constitutionality of provisions of the Aliens Act establishing a “special legal
regime” intended to govern the treatment of persons who express an intention
to submit an application for international protection during a time of changed
circumstances in the field of migration. In its assessment, the Constitutional
Court found it significant that special circumstances as defined by the legislation
under review did not entail the existence — or declaration - of a state of emergency
regulated by Article 92 of the Constitution. Specifically, as provided by the
statutory text, the introduction of the special legal regime was possible not only
in circumstances in which the state would no longer be able to effectively ensure
public order or internal security, as a result of which the existence of the state
would be threatened, but already when the functioning of the most important state
authorities could be rendered difficult as a result of changed circumstances in the
tield of migration, and even in a situation where such negative consequences have
not yet even occurred. As the Constitutional Court stressed, under the Slovenian
Constitution a limitation of human rights can only be assessed in ordinary
circumstances (Article 15 of the Constitution) or during a state of war and state
of emergency (Article 16 of the Constitution). There is no third option (tertium
non datur). Since the legislation under review did not entail and envisage a state
of emergency in the state, the Constitutional Court was only able to assess the
conformity of the challenged provisions with the criteria of constitutional case law
that apply in ordinary circumstances (i.e. when there is no state of emergency).

More generally, however, this aspect also raises the uneasy question of whether
disruptive realities may be tackled while remaining faithful to the traditional tenets
of the rule of law, or whether the extraordinary circumstances of such disruptive
realities and the articulated need for swift feasible action in order to protect those
constitutional values, including certain (ostensibly) higher-level fundamental rights,
which these disruptive challenges endanger, should to some extent take precedence
over the established requirements of the rule of law. In some such instances in the
past, such as the Covid-19 response, there have been instances when the usual
exigencies of the principle of the rule of law were seen as an overly formalistic

obstacle hindering an effective response required by these disruptive realities.
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I tentatively offer my past view that this is not and emphatically should not be
the case. Adhering to the rule of law does not limit the effectiveness of the measures
to combat, curtail or address disruptive realities. In fact, the opposite may well be
true: it is precisely by adhering to the requirements of the rule of law that measures
can be properly adopted, be received as such and ultimately thus also be more
effective. These requirements include the proper respect for all fundamental rights
and finding the appropriate balance between them, while the traditional tenets of the
rule of law, as evidenced by the regulation of the states of emergency, already offer the
mechanisms to accommodate the exceptional circumstances of disruptive realities.
Ensuring full respect for the principle of the rule of law should thus not be seen as an

obstacle to, but rather as a tool of an effective response to disruptive realities.
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Resilience of democratic values in times of crisis:
deliberative process, judicial independence,
empowered individuals as strength rather

than weakness

It is particularly fashionable at the moment to discuss the decline of democracy.
However, this is not a new phenomenon, and it is definitely not linked to the fact
that, for a few months now, one of the most influential democracies has entered
an epoch of chaos. If one looks at the literature, we see that this topic has been the
focus of various studies and books for at least the last decade. It should also be noted
that the thesis about the decline of democracy is considered in different contexts.
One may say that the challenges of democracy are slightly different in each context.
Nevertheless, the fact remains that, statistically, the number of countries regarded
as democracies is declining.

My approach to challenges of democracy stems from a different perspective.
There’s a demand to discuss the resilience of democracy. We need to understand
whether and what makes a democracy resilient in order to reinforce these specific
elements. Thus, I will begin with some theses about democracy. Next, I will turn to

the currently popular thesis: the more democracy is attacked, the more freedoms
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need to be restricted. And I will conclude with a few examples of the case law from
both European courts and the Constitutional Court of Latvia, which, in my opinion,
show that it is not about the reduction of the field of human freedoms, but about the

exercise of all freedoms in good faith.

Democracy

There’s no better launching pad to form ones reflections on democracy, as the
works of Francis Fukuyama and Timothy Snyder. In their respective books Identity
and On Freedom, both of these thinkers of our times begin their explanations
with certain understanding of human nature.* They both underline that what
distinguishes human beings from other living beings is their ability to make moral
choices, to distinguish between good and bad. Fukuyama looks at the reasons behind
the Arab Spring and the Euromaidan. I agree with his conclusion that it would be
an exaggeration to expect that they took place in the name of a particular form of
democracy. However, both of these uprisings were sparked by people’s exhaustion
with the government’s disrespect, a government that had not only seized immense
wealth but also deprived every citizen of the ability to simply freely secure a decent
quality of life. Snyder adds another layer to this analysis of human nature, which is the
key to understanding democracy. In addition to the basic need to freely earn a decent
living (which, naturally, leads to expectations about regulation of the economic life
of society on the part of the state and access to proper education and health care
which shapes people’s economic behaviour), Snyder discusses the values of a free
individual. The moral choices we can make depend on the values we develop.

It is important to emphasise that Snyder defines freedom as both negative, i.e.
the freedom from government interference, and, more significantly, positive, i.e.
the freedom to be or the freedom to have. As an example, he refers to medical care
in the United States which has never reflected the positive meaning of freedom.
Snyder demonstrates how the inability to freely access medical care, specifically,
a lack of this freedom, makes individuals dependent on external factors to such
an extent that their dignity is often violated. The government’s actions have led to
alack of freedom. Moreover, the freedom to make choices, which certainly includes
the choice of values, makes individuals less predictable in the eyes of governments.

Governments need predictable people. Here, George Orwell’s novel Nineteen

Eighty-Four immediately comes to mind. And not just the Big Brother storyline and

46 Francis Fukuyama, Identity. Contemporary Identity Politics and the Struggle for Recognition. — London, 2018; Timothy
Snyder, On Freedom. — New York, 2024.
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the Thought Police or the revision of history through censorship of the archives,
but above all, the reduction of language.* I have always believed that Orwell wrote
this book brilliantly, particularly because he was right to include the story of the
loss of language, namely, its beauty, history, vocabulary, which leads to the loss
of human dignity, autonomy, and the desire for recognition as central features of
human nature. The real problem with social media and their algorithms is that they
make us predictable, affect the language we use, and consequently alter our way of
thinking. They reduce our freedom of choice and unpredictability in the eyes of
governments. We have learned now that, as a consequence of these effects, elections
are vulnerable to abuse and manipulation.

From this very brief overview of human nature, I would highlight several
elements that, in my opinion, are important for the resilience of democracy. The
disregard for human dignity, the lack of opportunities and equal rights, especially
in societies with a tradition of the rule of law and human rights, can eventually lead
to riots and protests against the government. The collapse of the Soviet Union and
socialist systems in Eastern Europe is an example of how disrespect for people can
lead to the downfall of empires. The Arab Spring and Georgia are both present-day
examples of this. Likewise, Ukraine’s resistance against the invader. The democratic
form of societal governance remains the most appropriate for the human need for
dignity and recognition. Democracy should continue to provide individuals with
equal opportunities, instead of limiting and controlling their freedom, despite how
contradictory this may seem in a time when our societies are facing apparent threats.

The resilience of democracy is rooted in securing freedom for its citizens,
providing equal opportunities, ensuring protection against arbitrariness, including
the power of money and algorithms. Therefore, the concentration of wealth and
algorithmic power in the hands of a few individuals requires regulation. Money and
algorithms represent power. If democracy protects against the abuse of governmental
power, it should also have mechanisms that protect against the abuse of any kind of
power. The European Union is actually taking these steps, but it has also received
criticism from the business community. Some of the criticism is justified, as
regulation should not lead to a continuous increase in bureaucratic burden; however,
regulation is still required to protect, for instance, the privacy of each individual as
a value, so that the so-called ‘Big Brother’ does not control us at every step. In other

words, a modern democratic state should regulate all those social phenomena that

47 George Orwell, Nineteen Eighty-Four. — London, 2021.
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may have too much power and that may limit the freedoms of the ordinary citizen,

because the resilience of democracy is in the hands of free citizens.

Democracy'’s response to a threat

Does a threat to democracy inevitably lead to narrowing the scope of human
rights? In view of the above, I disagree with this thesis. In my view, democracy’s
response to a threat should be the opposite. Hence, there should be more freedom to
have, according to Snyder’s terminology. More equal rights and more opportunities,
more support for those individuals who are lost in a world where, at least in theory,
there are numerous opportunities and temptations. More information, greater
transparency, more resources to tackle the concentration of financial or digital
power in the hands of a few individuals.

In order for democracy to function properly, society needs to actively
engage in discussions about common values, problems, disagreements, threats,
and challenges. In my opinion, we have come to view democracy as something
self-evident, prioritising the pursuit of individual wealth. We have not discussed
whether democracy remains our common value or whether it needs to adapt to our
times. Democratic debate and media platforms that discuss democratic values have
not been sufficient. Such debates have increasingly occurred only within expert
‘bubbles’ Right here is an example of what we should not become. This illustrates
the need to return to our roots, namely, an active civil society, broadly represented
and open political parties that engage in continuous and direct communication
with the people. We could be pleasantly surprised, as people would return to the

meeting rooms, sensing a genuine desire from a political force to represent them.

Principle of self-defending democracy in judicial practice

The recent increase in judicial activity related to the application of the principle
of self-defending democracy is a direct response to the various threats to democracy
that we, as individuals and societies, are currently experiencing intensely. The courts
are committed to protecting democracy and democratic values.

In the final part of my reflections, I will turn to the role of the courts at
a time of internal and external attacks on democracy. Are the courts able to do
anything? There is an article by David Broder entitled The Courts Aren’t Going to
Stop Trump and His Kind published by The New York Times*. The author quite

48 The New York Times, April 12-13, 2025, pp. 1, 15.
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accurately identified this matter by referring to the recent conviction of M. Le Pen
in France and the Constitutional Court’s ruling in Romania, preventing the far-
right ultranationalist from running for president again. Trump and his like-minded
followers have described both examples as ‘witch hunts’ or lawfare. But can rulings
like these prevent the “Trumps of the world’? Broder is concerned that such judicial
practice will boost the popularity of extreme-right wing parties. The author suggests
that democracy is made vulnerable by such phenomena as lower financial and other
investments in various forms of democracy, as well as by the cultivation of attitudes
that view the political system as corrupt. It should be noted that these positions also
have a factual basis. We are gradually losing a collective trust in institutions and
even a common understanding of the same truths.

Of course, that distrust is being fuelled from outside, and Russia, though not
exclusively, is very skilled in this regard. Are court-endorsed restrictions in the
name of self-defending democracy the answer? This is certainly a very important
matter for the courts.

On 29 June 2018, the Constitutional Court of Latvia adopted a judgment in Case
No. 2017-25-01 concerning a constitutional complaint filed by a well-known Latvian
Russian politician, who has been denied the right to stand as a candidate in the elections
to the Parliament of the Republic of Latvia on the grounds of her past participation
in the Communist Party, whose members opposed Latvias independence after
1991. However, over time, Latvian democracy faced the question of how long these
individuals could be deprived of the right to stand as a candidate. The Constitutional
Court explained that the principle and objective of this restriction remain consistent
with the Constitution, but an individual assessment of the threat to democracy is
necessary. In this particular case, open support for the Russian occupation of Crimea
and related behaviour of this person, inconsistent with the values established by the
Constitution, indicated that she posed a risk to Latvia’s independence and democracy.
The Constitutional Court added that the general restriction must be reviewed
periodically and that, in any case, the Latvian legal system has mechanisms for an
individual assessment of the persons who are subject to such general restriction.

The European Court of Human Rights (ECtHR), to which the person
subsequently applied, delivered its judgment in July 2024. It took into account the
fact that the Constitutional Court, in its interpretation, had narrowed the scope of
the general restriction by adding a new criterion. Hence, that the person threatened
and continues to threaten the independence of the state of Latvia and the principles

of a democratic state governed by the rule of law. Though I do not believe that
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a new criterion was added by the Constitutional Court; it simply clarified what
already exists in the Latvian legal system, nonetheless, the fact remains that the
ECtHR accepted this interpretation of national law by the Constitutional Court
and considered it predictable. It held that while a Member of Parliament cannot
be required to be loyal to the government, these persons can be required to be
loyal to the State, which encompasses respect for the country’s Constitution, laws,
institutions, independence, and territorial integrity. In my opinion, it is important
that the ECtHR pointed out that the applicant had never distanced herself from the
undemocratic position of the Communist Party of Latvia. It was also very important
for the Court that, in the context of this case, the applicant had the opportunity to
appeal the decision of the Electoral Commission to the court, which she did, without
disproving the allegations made against her in the process. Thus, the ECtHR did
not establish a violation of the applicant’s right to stand as a candidate in national
parliamentary elections, despite the 34-year restriction.

How can we connect this judicial practice with the point made at the beginning
of the article about the fact that the resilience of democracy is linked to greater
freedom and equal rights? Democracy must not allow its values from being abused for
dishonest purposes. Such abuse of rights and freedoms is not acceptable. It is typically
easier to identify external threats. Shutting down Russian propaganda TV channels or
radio stations in the European Union falls into this category. The previously described
judicial practice addresses the issue of internal threats to our democratic society.

Inhisbook Identity, Francis Fukuyamaargues thatidentity politicsis the primary
challenge for contemporary democratic societies, particularly, understanding who
we are and what unites us as a society. Democratic societies have always been built
from a range of different identities. Social media have promoted the visibility of
these identities and their interaction. At the same time, they have contributed to
widespread social fragmentation and a deficiency in civic engagement, by offering
anonymity and a lack of responsibility for spoken words. In the most extreme
scenarios, this could potentially lead to major internal fragmentation within society.
Nevertheless, I believe that dissatisfaction with and antagonism towards institutions
arise from limited freedom. Our economy requires a legal framework that offers
greater opportunities for everyone. At the same time, and most importantly, the
exercise of freedom must depend on the acceptance of common societal values.

The judgment of the Court of Justice of the European Union (CJEU) delivered
on 4 February 2025 in the Keren case (C-158/23), following the request for

a preliminary ruling from the Council of State of the Netherlands, confirmed that
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under European Union law the Netherlands is entitled to require beneficiaries of
international protection to pass the civic integration examination and to acquire
language skills. This approach of the CJEU is in line with the approach previously
explained in the case of Zdanoka (No. 2), where the ECtHR stressed that individuals
must be loyal to the State and the Constitution. I can only agree with Francis
Fukuyama’s thesis that “[..] basic human rights are universal, but full enjoyment
of rights actively enforced by state power is a reward for membership in a national
community and acceptance of that community’s rules”* So the role of the courts is
to enforce human rights, to enable equal opportunities, and, of course, to make sure
that rights and opportunities are enabled to all those who accept the rules of the
specific democratic community. At the same time, this community must constantly

engage in discussions about its values and rules.

49 Francis Fukuyama, Identity. Contemporary Identity Politics and the Struggle for Recognition. — London, 2018; Timothy
Snyder, On Freedom. — New York, 2024, p. 173.
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Honorable colleagues!

Ladies and Gentlemen!

I would like to thank my beloved Constitutional Court, and the co-organisers of
the conference — the Constitutional Court of Ukraine - for inviting me to be here today.

We are talking a lot about challenges today, and I myself face a major
challenge - to summarise the wide range of ideas and exchanges of views that have
been raised here today. And at this conference, all of us — mainly judges, but not
exclusively, as well as academics and representatives of international organisations -
representatives of the Venice Commission and representatives of the executive
branch, discussed how to safeguard our shared values - democracy, human rights
and the rule of law.

The common thread running through all the speeches was similar: the
current period is characterised by challenges. Challenges to our shared values,
on which we, as Europeans, have relied for more than 70 years. Violations of the
fundamental principles of international law, as illustrated by the war launched
by Russia in Ukraine, migration crises, hybrid attacks, as well as internal threats
and challenges - the polarisation of society, the rise of radical political forces and
ideologies, and attacks on the judiciary. Some speakers expressed rather pessimistic,

or, as some might say, realistic predictions — that exceptional circumstances are the
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new normal, that the march of democracy across the world is under serious threat,
whilst other colleagues asked the question: is this really the case?

It was also suggested that countries have not learnt from the past or from
their experience of the pandemic, and that the legal system is still not prepared
for such extraordinary challenges. And, unfortunately, here in Latvia, this is not
just a philosophical question, but also a practical one - are our legal system and
we ourselves prepared for the courts to have to operate in a wartime situation?
We can say that our democracies and our constitutions are ready to face this
challenge.

When describing the challenges, some of us highlighted several external
threats to the nation’s existence — Russia’s aggression against Ukraine, the hybrid
war being waged on people’s minds in Europe, whilst others focused more on the
pandemic, the migration crisis and the changes brought about by climate change.
This is also understandable, as there are countries that have suffered from Russian
aggression or share a border with Russia; naturally, they feel the threat to their
continued existence most acutely.

Several speakers highlighted the impact of hybrid warfare and disinformation
on democracy, the manipulation of people’s minds, and the impact on citizens’
freedom of choice in elections. I would also like to mention one case which is
pending before the European Court of Human Rights and is at a very early stage:
“Bradshaw and Others v. the United Kingdom” The matter is currently at a very
early stage; this has been communicated to the government. In this case, should it
come to trial, in substance, the ECtHR may well have to address several significant
issues which we discussed at today’s conference — the State’s positive obligations
and the obligation to safeguard free elections. In this case, several Members of
the British Parliament are expressing complaints on violation of the European
Convention on Human Rights Protocol 1, Article 3 - the right to free elections. The
complaint essentially comprises two allegations. Firstly, that the UK government
has not thoroughly investigated the information regarding Russian interference
in the 2019 Parliamentary election, despite the fact that there were several reports
on this matter in Parliament. Secondly, the UK Government, as the applicants
allege, has failed to fulfil its positive obligations; namely, the government has
failed to adopt an appropriate legal framework to ensure free elections and the free
expression of voters’ views. Consequently, the Court may, for the first time, have to
decide whether the Convention and Article 3 of Protocol No. 1 to the Convention

impose such a positive obligation on a State, namely, to adopt legislation protecting
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the integrity of the electoral process from external threats, as well as an obligation
to investigate allegations of interference in the electoral process allegedly carried
out by another State.

Despite the differences of opinion expressed at the conference on how to
respond to new challenges, what unites us all is our recognition of democracy and
the rule of law as values. This is where opinions differ — on how best to protect these
values and strengthen the resilience of democracy.

We discussed whether or not declaring a state of emergency was the right
course of action. Opinions varied. Can we assess restrictions within the framework
of the traditional proportionality test, or should we, for example, derogate from
the European Convention on Human Rights under Article 15 of the Convention;
what are the pros and cons of each approach; what are the limits of an emergency
situation; what the balance between the executive and the judiciary should be, and
how active - or less active — the courts should be in such situations? Do we need some
new, unique solutions? Or we could look for it within the existing legal framework.

All the speakers emphasised the vital role played by the Constitutional Court
and the Supreme Court in safeguarding democracy, human rights and the rule of
law, even in exceptional circumstances, by assessing the legality of the executive’s
actions. At the same time, we must, of course, be aware of the limitations as well.
And some speakers emphasised that, despite the crucial role played by the courts, a
democratic culture within society is vital - one shaped by the media, the education
system, the activities of civil society, and the values we have grown up with. Without
ademocratic culture in society, the courts alone will find it very difficult to safeguard
democracy.

In conclusion, I would like to say that different emergency situations, as well as
the different contexts in each country, call for different legal solutions. Restrictions
on rights that are appropriate in wartime may not be appropriate during a
pandemic, and vice versa. Similarly, an emergency situation must not become a new
and permanent state of affairs, even if, as the experience of Ukraine shows, such a
situation may, unfortunately, last for years.

I may therefore be repeating myself, but I feel it is necessary to emphasise
that a strong, independent and active judiciary, in which the public has confidence
during emergencies, is what will prevent the executive branch from opening a
Pandora’s box of unjustified restrictions on human rights, whilst at the same time
safeguarding democratic processes and society against the abuse of power.

May we achieve high results together!
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